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ACT:

I ncome-tax Act, 1922, ss. 5(7A), 34-Proceeding pursuant to
notice under s. 34/"filed" by Additional Incone-tax O ficer
as anot her proceedi ng for sane year pendi ng before Principa
Income-tax O ficer-Latter issuing another notice under s.
34- \Whet her proceediing on first notice still pending-Wet her
second noti ce and -assessment - thereafter val i d- Whet her
transfer under s. 5(7A) only possible when proceedi ngs pend-
i ng-Notice wunder s. 34 just before expiry of eight vyears-
Assessnent conpleted within one vyear thereafter-Wether
valid or barred by linmtation

HEADNOTE:
In proceedings pursuant to a notice under s. 34 of the
I ncome-tax Act 1922 , the Additional Incone-tax Oficer

passed an order to the effect that the income should be
taken in the assessnment on a second return for the sane year
pendi ng before the Principal |Incone-tax Oficer, for which
there was another file and that the case was, therefore,
“filed".

The Principal Oficer, after issuing a notice under s. 34,
passed an assessment order, but in an appeal against that
order, he hinself pointed out that he had no jurisdiction to
make the order. The Appellate Assistant Conmi ssi oner
therefore set aside the assessment order. The Commi ssioner
thereafter transferred the case fromthe Additional =~ Oficer
to the Principal Oficer. The latter then issued  another
notice to the under s. 34 and in pursuance of that @ notice
passed an assessment order

The assessee appeal ed against this order to the Appellate
Assi stant Conm ssioner on the grounds, that (i) the notice
under S. 34 of the Principal Oficer was invalid because the
proceedings instituted on the first notice by the Additiona
Oficer were still pending; and (ii) if the first notice of
the Additional Oficer was still effective, the assessnent
made was barred by tinme. The Appel | ate Assi st ant
Conmi ssi oner accepted these contentions and allowed the
appeal but the Tribunal reversed this decision. The High
Court, on a 'reference held in favour of the assessee.

On appeal to this Court,

HELD : (i) In the circunstances of the case the word "filed"
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in the order of the Additional O ficer was equivalent to
"di sposed of", so that after that order no proceedings on
the basis of his notice remined pending. What t he
Additional O ficer intended and did, in effect, was to
term nate the proceedings before him w thout making any
order of assessnent on the ground that the order of
assessment in respect of the income in question would be
nmade by the Principal Oficer in the proceedings before him
[690 G 691 A]

Esthuri Aswathiah v. incone-tax Oficer, Msore State
[1961] 2 S.C.R 911; 41, |.T.R 539 and Haji Mhamed Main v.
C.1.T. Calcutta, (Calcutta Hi gh Court, Income-tax Reference
No. 128 of 1961, judgnent dated Feb. 23, 1955), referred to.
686

P. T. Anklesaria and Os. v. CI.T., Bonbay South, 35
. T.R 532, distinguished.

Even if the order of the Additional Oficer were to be
regarded as invalid, its effect could not be that the
proceedi ngs before himnust be held to have continued after
that order was made by him Even an invalid or der
term nating proceedings has the effect of termnating them
and in such a case the appropriate method for correcting the
illegality commtted is to have that order vacated by
appel l ate or other higher authorities having jurisdiction to
i ntervene. [692 E-F]

The High Court erred /in holding that the proceedings on the
notice issued by the Additional Oficer were pending on the
view that unless there was a case pending, there could be no
transfer of a case under s. 5(7A).. The word "case" in s.
5(7A) is wused in a conprehensive sense “including both
pendi ng proceedings as well as proceedings to be instituted
in future. [693 B-D

(ii)The order of assessment was not barred by tine. The
noti ce having been validly issued by the Principal | Oficer
within the period of eight years prescribed by s. 34(3), the
actual order of assessment could be nade validly before the
expiry of one year fromthe date of the notice. [693 H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 401 of 1965.
Appeal fromthe judgnent and order dated January 10, 1962 of
the High Court at Calcutta in Incone-tax Reference No. 22 of
1960.

S.V. Q@upte, Solicitor-Ceneral, N D. Karkhanis and R N
Sacht hey, for the appellant.

A. K Sen, P. K Mikherjee and S. K. Banerjee, for the
respondent .

The Judgrment of the Court was delivered by

Bhargava, J.- The assessee in the proceedi ngs out “of ' which
this appeal has arisen was Bi dhu Bhushan Sarkar, who died
and is now represented in these proceedings through his
| egal representative. The assessee used to be assessed by
the Income-tax Oficer of District 24 Parganas in Bengal
For the assessnment vyear 1947-48, the assessee filed a
voluntary return before the Incone-tax O ficer on Decenber
22, 1947, showing a net loss of Rs. 330/-. This return was
filed wthout any notice under S. 22(2) of the Income-tax
Act having been served on him Before any proceedi ngs could
be conpleted on that return, there was change in territoria
jurisdiction and as a result, the assessee’'s place of
business canme within the jurisdiction of the Incone-tax
Oficer District 1(2), Calcutta. In this Incone-tax Ofice,
there were a nunmber of Incone-tax Officers. The senior-nopst
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Income-tax O ficer used to be designated as Incone-tax
Oficer, District 1(2), and was treated as the principa

| ncome tax O ficer (hereinafter referred to as "t he
P.I1.T.OQ"). Since there were a nunber of Addi-

687

tional Income-tax Oficers, there was distribution of
jurisdiction,and the case of the assessee fell wthin the
jurisdiction of the 8th Additional Incone-tax Oficer

District 1(2) (hereinafter referred. to as "the AI.T.Q"),
and consequently, came up before him On January 16, 1949,
the AI1.T.0 started departmental proceedings wth the
obj ect of taking proceedings under s. 34, presumably because
he considered the voluntary return declaring a | oss of Rs.
330/- as invalid. He thereafter issued a notice under s. 34
on February 23, 1950. “In the nmeantinme, on March 31, 1949,
the assessee had fil ed another voluntary return for the sane
assessnment year in respect of his incone from mlitary
contracts before the P.1.T.O, and in this return be
declared 'a loss of’' Rs. 11, 33,940/-. The proceedings
pendi ng before the A 1.T.QO in pursuance of his notice dated
23rd February, 1950 cane up, before himon the 4th February,
1952. On that date, he passed’ the following order which
may, for conveni ence; be reproduced in full, as this case
turns mainly upon the interpretation of this order :-
" M. Kalipada Bose, constituted attorney, Appears and
submits that the old return already subnitted nay be treated
to be submitted in response to notice under s.
34(1)(a). The income shoul d be taken in the
assessnment of the mlitary contract income for
which there is another file.~ The case is,
therefore, filed. "
The proceedi ngs before the P.I.T.0 on the voluntary return
filed by the assessee on the 31st March, 1949, were
continuing,and in those proceedi ngs he issued a notice under
s. 23(2) on 1st August, 1950. Subsequently, on' 12th
February, 1952, he cancell ed those proceedings on the view
that a voluntary return of loss was not valid, took
proceedi ngs under s. 34, and issued a notice under that
section on the sane day. These proceedi ngs. under 's. 34
culmnated in an order of assessnent by the P.1.T.O under
S. 34(4) passed on 31st January, 1953.  The assessee filed
an appeal against that order of assessment —and when the
appeal came up, the P.1.T.O hinmself drew the attention of
the Appell ate Assistant Comm ssioner to the fact that he had
no jurisdiction over the assessee as there was  already a
file of the assessee with the A I1.T.0 " He, therefore,
requested that the assessment should be set asideas it was
void ab initio. The Appellate Assistant Conmi ssi oner
accepted this request of the P.1.T.0O, set asi‘de-t he
assessnment on 7th Decenber, 1955, and made a direction/ that
the assessnent could be conpleted according to law by the
of ficer havi ng proper jurisdiction over the case.
Thereafter, on the 30th Decenber, 1955, the Conmi ssioner of
Income tax nmade an order transfer-ring the case of the
assessee from the AI.T.O tothe P.I.T.O There was _an
appeal by the assessee against the direction of t he
Appel | ate Assi stant Comm ssioner that the assessnent should
be conpl et ed
688
by the officer having proper jurisdiction over the case.
That appeal was allowed by the Incone-tax Appellate Tribuna
on the 23rd April, 1957, and the direction of the Appellate
Assi stant Comm ssionerwas set aside. |In the neantinme, in
pursuance of the direction of the Appellate Assistant
Conmi ssioner contained in his order dated 7th Decenber,
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1955, and the order of transfer by the Conm ssioner nade on
30th Decenber, 1955, the P.1.T.QO., on 11th February, 1956,
issued a fresh notice under s. 34 to the assessee, and in
pursuance of that notice, nade an assessnment on 2nd My,
1956.

Against this assessnent dated 2nd May, 1956, there was
an . appeal to the Appellate Assi st ant Conmi ssi oner
chal | engi ng the assessnent on various grounds, one of which
was that the notice dated 11th February, 1956 was invalid,
because the proceedings ,instituted on the notice under s.
34 dated 23rd February, 1950 were still pending, and while
these proceedings had not term nated, another fresh notice
under s. 34 could not be validly issued. A further ground
was that if the notice dated 23rd February, 1950 is
consi dered as still effective, when the assessnent was made
on 2nd May, 1956, that assessment was barred by time. These
pl eas were accepted by the Appell ate Assistant Comni ssioner
but the lncome-tax Appellate Tribunal, on appeal, reversed
his decision and ~decided both the points against the
assessee ‘and in favour of the departnment. On an application
under s. 66(1), the Tribunal then referred the follow ng two
guestions for opinion of the Calcutta H gh Court

"(1) Were the notice u/s. 34 issued by the Principal |ncome-
tax OFficer on 11th February, 1956 and the assessnent raised
i n pursuance thereof, valid in law, in view of the fact that
the proceedings comenced by the 8th Addl. | ncone-t ax
Oficer u/s. 34 on the basis of notice dated 23rd February,
1950 were "filed" ?

(2) Wether on the facts and circumstances of the case, the
assessnment dated 2nd May, 1956 nade by the Principal (nain)
Inconme tax O ficer, Distt. 1(2) was barred by time ?"

The High Court disagreed with the viewof the Tribunal and
held that the notice dated 23rd February, 1950 was valid,
and proceedings on it were continuing, so that the | revenue
authorities 'Could not extend the period of Ilimtation by
assessing after the expiry of eight years by issuing a
second notice on the eve of the expiry of eight years to
obtain a period of one additional year fromthe date of the
service of the second notice. The assessnent was,
therefore, held to be barred by limtation on the ground
that .it should have been conpleted. by 31st March, 1956.
Thi s appea

689

has now been brought up to this Court by the Conm ssioner of
I ncome-tax, Calcutta, on a certificate granted under s.
66A(2) by the High Court.

It appears in this case that at one stage there was a
contest between the parties as to whether the notice dated
23rd February, 1950 was validly issued under s. 34 or / not.
Even before the High Court it seens that sone attenpt was
nade on behalf of the assessee to raise the question that
the notice dated 23rd February, 1950 under s. 34 was invalid
on the ground that it was issued w thout conpleting the
assessment on the voluntary returns submtted on Decenber
22, 1947 and March 31, 1949. On behalf of the Commi ssioner
the contention before the Hgh Court was that on the
guestion referred to the Court it was not open to the
assessee to raise this contention. The objection raised by
the Conmi ssioner was rightly accepted by the H gh Court. It
is plain fromthe two questions referred to the H gh Court
that the H gh Court was not called upon to express any
opinion about the validity of the notice dated 23rd
February, 1950. The first question only invited the opinion
of the High Court on the limted point whether, in view of
the fact that proceedi ngs conmenced by the A 1.T.O on the
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basi s of notice dated 23rd February, 1950 were nerely filed,

the notice under s. 34 issued by the P.I.T.0O and the
assessnent based on it were valid in law. The only other
guesti on was whether the order of assessnent dated 2nd My,

1956 made by the P.I.T.O was barred by tinme. Nei t her of
these questions enlarged the scope of the reference before
the High Court so as to permt it to exanmine the validity of
the notice dated 23rd February, 1950, and the Court,

therefore, was right in refusing to go into this question

In this appeal, consequently, we are only concerned with the
correctness of the answer returned by the Hi gh Court to the
two questions referred to it by the Tribunal. The answer
given by the H gh Court to the two questions referred to it
is clearly based on the view taken by that Court that the
order of the AI.T.0O dated 4th February, 1952, did not
term nate or put an end to the proceedi ngs which were going
on before himin pursuance of the notice under s. 34 dated
23rd February, 1950, and it is the correctness of this view
of the H gh Court that has to be exam ned.

Learned 'Solicitor-General, —appearing on behalf of t he
Comm ssioner, —urged before us that in interpreting the
effect of the order made by the AI.T.0 on the 4th
February, 1952, we should try to discover what was the rea

intention of the A/1.T.0O when he ordered that the case is
“filed". The intention has to be inferred from all the
surroundi ng circunstances in which the order was nade. At
the time when this case cane up before himon 4th February,
1952, the A I.T.0 was expecting a return to be filed by

690

the assessee in response to the notice which had been issued
by himunder s. 34. A constituted attorney appeared for the
assessee and requested that the return already filed on the
22nd Decenber, 1947 may be treated as the return subnitted
in response to the notice. The A1.T.0O7, noted this  fact.

Further, it appears that he was al ready aware that | another
proceeding on the basis of a voluntary return was / pending
before the P.I.T.0, and consequently in his order he

recorded his opinion that the income (referring to the
income to which the voluntary return dated 22nd Decenber

1947 related) should be taken 'in the assessnent ~of the
mlitary contract incone for which there was another file.
This remark recorded by himin his order gives clear
indication that he felt at that stage that it would not be
right for himto continue the proceedi ngs which were pending
bef ore him obviously because another - proceeding for
assessment of the sane assessee was pending before his
senior O ficer, viz., the P.1.T.O He, therefore, ordered
the case to be filed. In naking this order, the only
intention the A l.T.0 could have was that the " proceedi ngs
before him should no |onger remain in existence as / being
unnecessary proceedings. The very incone which- he was
call ed upon to assess to tax was to be taken into account by
his senior officer and, therefore, he felt that he ' should
not continue simultaneous proceedings for the sane purpose
as the proceedings before his senior Oficer. In ordering
that the case be filed, therefore, he clearly intended that
the proceedi ngs before himshould be term nated or dropped.
There is no indication in the order that what the A 1.T.0O
i ntended was that the proceedi ngs before himshould continue
to remain pending and should be dealt wth by him at
subsequent stage. In fact, if the A I.T.O had thought that
those proceedi ngs before himhad to continue and he did not
want any conflict with his senior officer, the order that he
woul d have nmde in the circunstances before him was that
these proceedi ngs be also submtted to the P.1.T.O He seens
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to have considered it unnecessary to do so, because his
opinion was that, in the assessnent proceedings going on
before the P.I.T.O, the income to which the proceedings
before himrel ated woul d al so be included, so that there was
no need for any proceedings remaining in existence before
hi m The intention, thus, clearly was to drop the
proceedings and not to continue them any further. O
course, he could have expressed his intention nore clearly
by saying that he was cancelling the proceedi ngs before him
or was ternminating them W think that the [ earned counse

for the Comm ssioner has rightly contended that, in the
circunmstances of this case, the word "filed" should be
interpreted as being equivalent to "disposed of", so that

after that order, no proceedings on the basis of notice
dated 23rd February, 1950 renmined pending before the
Al1.T.0 In effect, therefore, what he did was to termnate
the proceedings before  himwthout making any order of
assessnent, on the ground that the order of assessnent

691

in respect-of the incone in question would be nade by the
P.I1.T.O in the proceedings before him

An order in |language not contenplated by the Income-tax Act
in proceedings on a notice under s. 34(1) cane for interpre-
tation before this Court in Esthuri Aswathiah v. Income-tax
Oficer, Msore State.(’) In that case, the assessee had
submitted a return showi ng that he had no assessabl e i ncone.
Ther eupon, the Incone-tax Oficer made -an order "no
proceedi ngs." Subsequently, when a notice under s. 34(1) for
reassessnent was issued, an objection was taken that the
noti ce was inconpetent, because proceedings-on the return
filed were still pending. This Court~ held that the
submi ssion that the previous return "had not been di sposed
of" and wuntil the assessnment pursuant to-that return was
made, no notice under s. 34(1) for reassessnment could be
i ssued, had no substance. It was further held that the
I ncome-tax O ficer had passed the order "no proceedi ng" and
such an order, in the circunstances of the case, neant that
the I ncone-tax Officer accepted the return and assessed the

incone as ’'nil’. In that case, thus, the order "no
pr oceedi ng" was i nterpreted in_the [ i-ght of the
circunstances in which that order was passed. |In the case

before us, the order directing that the case be-filed has to
be simlarly interpreted in the circunstances in which it
was passed; and as we have indi cated above, the only proper
interpretation is that the A 1. T.O intended to conclude the
proceedi ngs before hinself in view of ‘the fact t hat
proceedi ngs were goi ng on before his senior officer.

Qur attention was also drawn to a decision of the Calcutta
High Court in Incone-tax Reference No. 128 of 1961-Haj
Mohanmed M an v. The Conmi ssioner of Incone-tax, Calcutta in
whi ch judgnment was delivered on February 23 1965. -In that
case also, proceedings had begun on the basis of a ' notice
under s. 22(2) of the Income-tax Act, and, at a latter
stage, the Incone-tax Oficer ordered that the proceedings
be filed on the ground that no return had been filed by the
assessee in response to the notice. The order of the
Income-tax O ficer was interpreted as ambunting to dropping
of the proceedings, and it was further held that the
droppi ng of the proceedings neant the termnation thereof
wi thout any order of assessnent. In that case also,
therefore, the subsequent issue of notice under s. 34 was
held to be valid and not vitiated on the ground that
proceedi ngs for assessment in pursuance of the notice under
S. 22(2) were still going on.

M. A K Sen, on behalf of the assessee, urged before us
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that once proceedi ngs had been started under s. 34 by issue
of the not’ Ilce dated 23rd February, 1950, the proceedings
brought into existence

(1) [1961] 2 S.C.R 911

692

could not be dropped, because the scheme of the |ncone-tax
Act is that such proceedings nust end in sonme final order of
assessnment, even though that order may be to the effect that
there is no taxable income and no tax is determned as
payabl e. He relied on a decision of the Bormbay Hi gh Court
in P. T. Anklesaria and others v. Comm ssioner of |ncone-
tax, Bonbay South(’) in which the Incone-tax Oficer
received a voluntary return, though wi thout any notice under
s. 22(2), issued a notice under s. 23(2), and again, after
obtaining the permssion of the Conmi ssioner to issue a
notice wunder s. 34, he issued a notice under s. 23(2), and
failed to issue any notice under s. 34. Thereafter, the
I ncome-tax O ficer made the fol lowi ng order -

"Return has been filed under S. 34 claimng a loss of Rs.
74,140/ - " only. Since | find that no inconme has escaped
assessment, proceedi ngs under section 34 are dropped."

In these circunmstances, the H gh Court held that as there
was a valid return voluntarily filed by the assessee, the
order of the Inconme-tax Oficer was invalid and bad in |aw
There was no provision by which the I ncone-tax O ficer could
refuse to assess the loss shown in the return, especially
when he had actually issued a notice under s. 23(2) after
the return had been nade. It was urged before us that, on
the principle laid down in that case, the order made by the
A1.T.0O directing that the case be filed nmust be held to be
an invalid order as it was essential that he -should have
passed an order assessing the inconme and then determ ning
the tax payable wunder s. 23, even.if the result of the
determnination was that the tax payable was nil. Even if it
be accepted that the order made by the A I1.T.O 'in the
present case was invalid, its effect cannot be that the
proceedi ngs before the AI.T.0O/ nust be held 'to have
continued after that order was nmade by him Even an invalid
order term nating proceedi ngs has the effect of terninating
themm and in such a case, the appropriate nmethod for
correcting the illegality coimitted is to have that order
vacated by appellate or other higher authorities having
jurisdiction to intervene. As long as the order is not set
aside, it remains in force and takes full effect. The order
was not totally without jurisdiction; at best, it was an
order not contenplated by law and it could not be treated as
a non-existent order. |In the present case also, the order
of the A I.T.O directing that the case be filed could  have
been set right on appeal, or by a reference to the /High
Court, in case the Triburial refused to correct it, Whi | e
it was not set aside, the only conclusion possible-is that
the proceedings before the A 1. T.O terninated and did not
any | onger continue to renmain pending.

The High Court, in dealing with this question, proceeded  on
the further basis that when the order of transfer was nade

by the

(1) 35 1.T.R 532.

693

Conmi ssi oner of Incone-tax on 30th Decemnber, 1956, this pro-
ceedi ng must have been treated as pending, because,
otherwise,. the order of transfer would not relate to any
pendi ng case at all. The Hi gh Court held: "Therefore, when

the transfer of the case was nade under s. 5 (7A), it cannot
be said that the notice issued by the Additional Oficer had
been w ped out, or did not remain alive. |If there was no
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case, there could not be any transfer of the case." W are
unable to accept the view of the Hi gh Court that an order of
transfer could not have been made wunless sonme. specific
proceeding for assessnent of the assessee to tax was
actual ly pending. The explanation to s. 5(7A) nakes it
clear that the word " case", in relation to any person whose
nane is specified in the order of transfer, neans al
proceedi ngs under the Act in respect of any year which nay
be pending on the date of the transfer,. and also includes
all proceedi ngs under the Act which may be conmenced after
the date of the transfer in respect of any year. The word
"case " is thus used in a conprehensive sense of including
both pending proceedings as well as proceedings to be
instituted in future. Consequently, an order of transfer
can be validly nade even if there be no proceedings pending
for assessnent of tax and the purpose of the transfer my
simply be that all future proceedings are to take place
before ~the officer to whomthe case of the assessee is
transferred. In the present case, the proceedings on the
noti ce dated 23rd February, 1950, had already been term -
nated by the A 1.T.O by his order directing that the case
be filed. Consequently, the effect of the order of transfer
was that all the records relating to the assessnment of the
assessee had to be sent to the P.1.T.O, and this was wth
the object that, in future, all .proceedings relating to
assessment of this assessee were to be taken by the P.I1.T.QO
and not the A I1.T.0 The order .does not necessarily,
indicate that those proceedings which the A1.T.0 had
actually term nated were still to be treated as pending and
to stand transferred as pendi ng proceedi ngs.

Since the case of the assessee was transferred to the
P.I1.T.O at the stage when no proceedi ng Was pendi ng. before
the AA1.T.O., the P.1.T.O becane seized of the jurisdiction
to take any proceedi ngs agai nst the assessee which the |aw

permitted. It was clearly in exercise of this jurisdiction
that the P.1.T.QO issued the Subsequent notice dated 11th
February, 1956. That notice was, therefore, conpetently

issued by himand was al so valid, because it was issued
before the expiry of eight years from the end of the
rel evant assessnment year 1947-48. The notice having been
issued validly within the period of limtation permtted by
s. 34(3), the actual order of assessnment —could be nade
validly before the expiry of the period of one year fromthe
date of the notice. The order of assessnent dated 2nd May,
1956, was consequently a valid order and was not barred by
time.




