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PETI TI ONER
UNION OF I NDIA & ORS

Vs.

RESPONDENT:
SUSH L KUMAR MODI & ORS

DATE OF JUDGVENT: 05/ 11/ 1996

BENCH
J. S VERMA, K. RAMASWAMY, S. P. BHARUCHA

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

These appeal s by special |eave are against the order
dated 7.10.1996 passed by the Patna H gh Court in CMC No.
1617 of 1996 and CWIC Now 602 of 1996. The mamterial facts
| eading to these appeals, in briefs are stated here after.

Wit Petitions nunmbered as CWC Nos. 1617 of 1996 and
602 of 1996 were filed in the Patna H gh Court ‘alleging
| arge-scal e m sappropriation of public funds to the extent
of several hundred crores of ~rupees by indulging into
fraudul ent transactions and falsification of accounts in the
Ani mal Husbandry Departnent in. the State of Bihar over a
| ong period between the years 1977-78 to 1995-96 whi ch has
come to be known as ' Fodder Scani. An in-depth investigation
into the Fodder Scam was called for . The Hi-gh Court by an
order dated 11.3.1996 directed the investigation to _be
entrusted to the Central Bureau of I|nvestigation (CBlI) and
further directed as under:

“..1 would accordingly direct the

Central Bureau of Investigation

(CBlI) through its Director to

enquire and scrutinise all cases of

excess drawal s and expenditure in

the Deptt. of Aninmal Husbandry in

the State of Bihar during 1977-78

to 1995-96 and | odge cases where

the drawals are found to be

fraudulent in character and take

the investigation in those cases to

its |ogical end as early as
possi bl e, preferably, wthin four
nont hs. "

Aggrieved by this order of the Hi gh Court, Cvil Appea
Nos. 5177 of 1996 and 5178-83 of 1996 were filed by specia
leave in this Court. This Court disposed of these appeals by
order dated March 19, 1996. directing as under

"We. are. also of the opinion that,

to alleviate the apprehensions of

the state about the control of the

i nvestigation by the CBI, it should
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be under the overall control and
supervision of the Patna Hi gh
Court. The CBI officers entrusted
with the investigation shall, apart
fromthe chief Justice of the Patna
Hi gh Court fromtine to tine of the
progress made in the investigation

and nay, i f t hey need any
directions in t he matter of
conducti ng t he i nvestigation

obtain them fromhim The |earned
Chief Justice may either post the
matter for directions before a
Bench presided over. by him or
constitute any other “appropriate
Bench. After the investigation is
over and reports are finalised, as
indicated by the.” D vision Bench of
the 'High Court in the inpugned
j udgment , expedi tious fol |l ow up
action shall be taken. The Hi gh
Court and the State ~Covernment

shal | co-operate in assi gni ng
adequat e nunber of special judges
to deal wi th t he cases

expeditiously so that no evidence
may be | ost.

The order of ‘the Division Bench of
the Hi gh Court in paragraph 54, to
the effect that. investigation by
the State police in_ cases already
instituted shall remain suspended,
is nodi fi ed. The entire
i nvestigati on now stands entrusted
to the CBlI as aforesaid. The CBI is

directed to t ake over t he
i nvestigation already nade by the
State police, i nclusive of the
FI Rs, arrests and attachments
af orenment i oned and dea

appropriately therewth.
(Enphasi s suppli ed)

{ State of Bihar & Anr. Vs. }

{ Ranchi Zila Santa Party & Anr. }

{ 1996 (3) SCC 682 at 684-685 }

Pursuant to the above order of this Court the CBlI has
been reporting the progress of the investigation to the
Chi ef Justice of the Patna Hi gh Court. The Joint Director of
the CBI, Dr. UN Biswas, submtted a report of the
i nvestigation carried out by himto the Chief Justice of the
Hi gh Court on 3.10.1996 and also nade an application for
ext ensi on of time since the Hgh Court had directed
conpletion of the investigation preferably wthin period of
four months in its order dated 11.3.1996. This application
for extension of time was listed for hearing before a
Di vi sion Bench of the H gh Court (Coram S.N. Jha, and S.J.
Mukhopadhayaa, JJ.) on 4.10.1996 according to the order of
the Chief Justice of the High Court. The Division Bench of
the High Court in the imugned order dated 7.10.1996
observed that the Director of the CBI is trying to interfere
with the investigation and if this is allowed to go on, a
fair, honest and conplete investigationis not possible.
Accordingly, it has directed as under

"W woul d accordingly, direct. that

all reports by t he concer ned
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officers entrusted with t he
i nvestigation/supervi- sion of the
AHD cases be submitted directly to
this Court wthout being sent to
the Director, CBI or any other
authority. W would also restrain
the Director, CBI, fromneddling in
any manner in investigation of the

AHD case. The i nvestigation
appears to have reached a crucia
st age, we woul d, accordi ngly,

further direct the Director, CBlI or

any other conpetent authority not

to shift the officers entrusted

with the investigation/supervision

of the cases except with the prior

perm ssion of ‘the Chief Justice."

These appeals are preferred against this order of the
H gh Court.

The 'submi ssion of the |learned Attorney GCeneral on
behal f of —the appellants is that the inpugned order nade by
the Hgh Court was on -an application for extension of tine
and, therefore, there was no occasion to nake the above
observation about the Director, CBl or to exclude the
Director, CBI frominvolvenent in the /investigation or to
produce the report of every officer of the CBI. It was
contended that the agency of the CBI functions as a body and
the report required to be submitted to the Court is only of
the agency and not - of any individual officer  because the
report of the CBI is in fact the final opinion of the agency
and not the report of any individual officer of the CBlI. It
was al so contended that in the fornmation of its  opinion
about the role of the Director, CBlI, the Hi gh Court had
over| ooked another material FAX nessage sent later on
2.10. 1996 which could not be produced before the Hi gh Court
due to paucity of time at the hearing. In all fairness, the
| earned Attorney General added that it is open to 'the High
Court to «call for any report or docunent. and the CBI is
bound to obey any such direction to enable the H gh Court.
to discharge its duty according to the order dated March 19,
1996 nade by this Court, The nmain grievance of the |earned
Attorney General is that the exclusion of the Director, CB
frominvestigation of the case would disturb the functioning
of the CBI and its hierarchy which is not justified onthe
existing facts. Shri Ram Jet hrmal ani, | earned counsel for the
respondents/wit petitioners submitted that the directions
of the H gh Court are fully justified and its conclusion
that the Director, CBI is trying to interfere wth the
course of the investigation in attenpt. to shield  sone
powerful persons is fully justified. He submtted that no
interference with the High Court’s order is called for.

At the hearing of the matter we had expressed our plain
view that the CBI with its Director at. the helmof affairs
is duty bound to make a fair, honest and conplete
investigation into the accusations and to identify all the
culprits involved in the scamand to take the necessary
steps in accordance with law for the trial of all accused.
The ultimate responsibility to ensure a fair, honest and
conplete investigation into the accusations is that of the
Director, CBI and he is expected to discharge his duty and
functions faithfully towards this end. It is al so necessary
that Director is not nmerely to performhis own duty in this
manner but he is also to ensure that every officer of the
CBI works honestly to achieve this end. This is inperative
under the ’'rule of Jlaw . The Learned Attorney GCenera
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unhesitatingly accepted this and assured us of the sane. It
is not necessary for us to elaborate this obvious point any
further.

W also nmmde it clear at the hearing that the specia
| eave petition is not happily worded and sone of its
contents appear to be unwarranted and unfair to the Division
Bench of the High Court. The jurisdiction of the H gh Court
in the matter is to be determined with reference to the
direction of this Court contained in the order dated March
19, 1996 which requires the High Court to ensure that a
fair, honest and conplete investigationis nmade into the
accusation and all persons against whoma prima facie case
for trial is made out are identified and put up for trial in
accordance with law It is, therefore, not <correct to
suggest that the jurisdiction of the Hgh Court while
hearing the matter on the application for extension of tine
to complete the -investigation is limted only to the
guestion of tine to be granted and does not extend also to
exam ne the nmanner-in which the investigation is being
conducted. Simlarly, thereis nonerit in the contention
advanced feebly by the |earned Attorney CGeneral that it is
only the Chief Justice of the Hi gh Court and not also the
Bench constituted by the Chief Justice to hear the nmatter
which has the authority to go into these questions. The
order dated March/ /19, 1996 nade by this Court clearly says
that if any directions in the matter ~ of « conducting the
investigation are required by the CBlI,” the same would be
solicited fromthe | earned Chief Justice who nay either post
the matter for directions before a Bench presided over by
himor constitute any other appropriate Benchs. Once the
Chief Justice decided to constitute a Bench to ‘hear the
application for directions, it was conpetent for that Bench
togo intothe entire nmatter for deciding the question of
extension of time to conplete the investigation including
all ancillary matters. W have therefore, no doubt, as was
made plain at the hearing of this matter that the D vision
Bench of the High Court which nmade the inpugned order was
fully conpetent to examine all nmatters relating to the
investigation by the CBI. The question nowis - about the
nerits of the order

The first question on nerits relates to the exclusion
of the Director CBlI fromparticipation in the investigation
bei ng conducted by the CBI. In our opinion, it is not only
appropriate but necessary that the Director, CBI should
continue to remain the person ultimately ~responsible for
proper conduct of the i nvestigation and its early
conpletion. The Director, being the Head of the agency,
shoul d be the person accountable for the entire functioning
of the CBI and in that capacity answerabl e and account abl e
to the Court for e proper investigation into the alleged
crines.

It does appear that the directions given by the
Director, CBI which led to presentation of an inconplete
picture of the material collected during the investigation
upto that stage before the Division Bench hearing the matter
gave rise to the inpression in the Dvision Bench that the
Director, CBI was wi thhol ding some material information from
the Hi gh Court. The proper courser for the Director, CBlI was
to ensure that the H gh Court was inforned at the hearing
that the CBI report presented to it was inconplete as it did
not deal wth some additional material which was till then
under scrutiny by the agency. |If this care had been taken by
the Director while issuing instructions regardi ng production
of the CBI report to the H gh Court at the hearing, the
i npression created in the High Court that the Director, CB
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was attenpting to wi t hhol d sone mat eri al materi a
information from the High Court or to interfere wth the
i nvestigation, could have been avoided. The explanation
given before us at the hearing by the |earned Attorney
CGeneral who placed before us both the FAX nessages dated
2.10.96 sent by the CBlI, Headquarter at New Delhi, if
available to the H gh Court, could have avoided the
i npression of the Hi gh Court that the CBI Director had made
an attenpt to interfere with the investigation. W also find
that the first FAX nessage of 2.10.1996 sent fromthe Head
Quarter at New Del hi does appear to be a conplete nessage
and a part thereof gives the inpression of a direction to
wi thhold sone material fromthe Court. It is unnecessary to
go into the reasons which led to this situation because of
the |l ack of proper care of the agency in presenting the ful
upto date picture before the High Court. It is sufficient to
observe that care should be taken hereafter by the Director
CBl to ensure that the officers of the CBI work in unison
and as' a cohesive ‘teamand the High Court is kept fully
apprised of ~ all the relevant facts to enable it to perform
its task —-in the manner required by this Court’s order dated
March 19, 1996. It is needless to add that the H gh Court
also would take the ~necessary precaution of requiring the
production of all the relevant material before setting out
any concluded opinionon any aspect of the investigation
including its fairness.

We deem it proper to enphasise  that every officer of
the CBI associated with the investigation has to function as
a menber of a cohesive teamwhich is engaged in the conmon
pursuit of a fair honest and conplete investigation into the
crinmes alleged. It is needless to further enphasise that the
exerci se has to be perforned objectively and fairly, mndfu
of the fact that the mpjesty of |law has to be upheld and the
"rule of law preserved, which does not discrimnate between
i ndi vi dual s on the basis of their status, position or power.
The aw treats everyone as equal before it and this has to
be kept in view constantly in. every State action 'to avoid
violation of the 'right to equality’ guaranteed in Article
14 of the Constitution.

W have been assured that. Dr.U N Biswas, Joint.

Director, CBI continues to be associated with the
investigation and his participation in the investigation
teamin this capacity would continue till the conpletion of

the investigation. Subject to any direction given hereafter
by the High Court in this behalf, Dr -~ U N Biswas wll
continue to participate in the investigation, of which the
overall responsibility is that of the Director, CBl who wll
ensure the production of all relevant material before the
Hi gh Court at every relevant stage. The investigation should
be continued in this nanner till its conmpletion wth the
filing of the charge-sheet in the conpetent court ‘to enable
the trial of the accused persons in accordance with llaw. The
Hi gh Court would continue its task in the nmanner indicated
by the earlier order dated March 19, 1996 passed by this
Court till the conpletion of the task with the filing of the
chargesheet in the conpetent court.

W nmake it clear that in case cf any difference of
opi ni on between the officers of the CBl in relation to the
inmplication of any individual in the crimes or any other
matter relating to the investigation, the final decision in
the matter would not be taken by the Director, CBI hinself
or by himnmerely on the opinion of the Legal Departnent of
the CBI; and in such a situation, the matter would be
determ ned according to the opinion of the Attorney Cenera
of India for the purpose of the investigation and filing of
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the charge-sheet against any such individal. In that event,
the opinion would be sought fromthe Attorney General after
nmaki ng available to him all the opinions expressed on the
subj ect by the persons associated with the investigation as
a part of the materials.

It appears necessary to add that the Court, in this
proceeding, is concerned with ensuring proper and honest
performance of its duty by the CBI. and not. the nmerits of
the accusations bei ng investi gated, which are to be
deternmined at the trial on the filing of the chargesheet in
the conpetent court, according to the ordinary procedure
prescribed by law Care nust, therefore, be taken by the
Hi gh Court to avoid making any observation which nmay be
construed as the expression of its opinion on nerits
relating to the accusation against any individual. Any such
observation nade on the nerits of the accusation so far by
the Hgh Court, including those in Para 8 of the inpugned
order are not to be treated as final, or having the approva
of this Court. Such observations should not, in any nanner
i nfl uence the decision on nerits at. the trial on the filing
of the chargesheet. The . directions given by this Court in
its aforesaid order dated March 19, 1996 have to be
understood in this manner by all concerned, including the
H gh Court.

As a result of the aforesaid discussion, the inpugned
order dated 7.10.1996 passed by the Hgh Court is nodified
to the above extent. The Hi gh Court woul d now determ ne the
peri od of extension considered appropriate ‘and give the
required directions for completing t he i'nvestigation
expedi tiously.

The appeal s are di sposed of accordingly. No costs.




