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ACT:

G vil Servi ces--Defence Production (Directorate of
Production and I nspection, Naval) Goup A and Group B Tech-
ni cal Post Recruitnent Rules, 1976, clauses 10 and 11--Del ay
in filling direct recruitnent posts causes hardship to
pronot ees--Seni ority List quashed.

Pr onot ees--Cone i nto servi ce because they formpart of a
regular cadre-- Entitled to benefit of |ength of  service--
Authorities to be pronmpt in naking direct” recruitnent--Any
del ay should not visit pronpotees with adverse consequences.

HEADNOTE:

The petitioners who are working in the Mnistry of
Def ence, Department of Production, challenged the validity
of The Defence Production (Directorate of Production and
I nspection, Naval) Goup A and Goup B Technical Post Re-
cruitment Rules, 1976, on the grounds: (i) that the Rules
di scrimnate between promptees and direct —recruits; (ii)
that their seniority is not taken into consideration while
the seniority list is prepared and that the direct “recruits
are given seniority over them undeservedly by virtue of the
operation of the method of recruitnent contained in the
rules; (iii) that the seniority lists dated 25.7.77, 3.9.77
and 7.9.77 prepared according to rules are purely arbitrary
and ignore their length of service. On the other  hand,
counsel for the respondents contended that the principle of
fixing seniority on the basis of length of servicetand dates
of confirmation is not an inflexible rule and it is possi-
ble inlawthat a direct recruit who is appointed later in
point of time is senior to a pronptee because of the working
out of the quota rule and that in certain given cases,
seniority based on | ength of service can be ignored.
Allowing the wit petition, this Court,

HELD: 1.1 The grievance of the petitioners is justified
inlaw The rules enabling the authorities to fill in vacan-
cies for direct recruits as and when recruitment is made and
t hereby destroying the chance of pronption to those who are
already in service cannot but be viewed with
282
di sfavour. If the authorities want to adhere to the rules
strictly all that is necessary is to be pronpt in making the
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direct recruitment. [287D E

1.2 The respondents are directed to redraw the senority
lists dated 25.7.77, 3.9.77 and 7.9.77 appended as Annexures
C, Dand Eto the wit petition and prepare the list afresh
giving the petitioners the positions they would have been
entitled to, but for the offending portions of clauses 10
and 11 in the Schedule to the Rules. 1287H;, 288A- B]

2. The manner in which the provision contained in col-
ums 10 and 11 of the Schedule to the Rules works to the
detrinment of the pronotees is as follows. The person who is
working as a Senior Technical Oficer nust have a ninimm
service of five years in that grade for pronotion to the
hi gher post. A direct recruit who joins service nuch |ater
and who does not have the requisite five years service wll
be pl aced above himfor pronotion. The posts to be filled in
by direct recruitnent are kept vacant and as when recruit-
ment s made, the nanes of direct recruits are inserted at
the places reserved for themregardl ess of the fact that
there 'are nany others who had put in nore years of service
than they. This nethod works an additional hardship to the
pronmotees- in that they will not be  confirned though the
required probation period has been conpleted by them only
to allow the direct recruits to conplete their period of
probati on. The conmbi'ned operation of clause 10 and 11 of the
Schedule to the Rul es causes a double danage to the peti-
tioners the pronptees and the direct recruits consequently
have doubl e advantage. [286C- F]

3. Delay in making appoi ntnents by direct recruitment
should not visit the pronptees with adverse consequences,
denyi ng them the benefit of their service. [287E]

A. Janardhana v. Union of India & Os., AR 1983 SC 769;
OP. Singla and Anr. v. Union of India and others, [1985] 1
SCR 351; G S. Lanba & Os. v. Unionof India & Os., AR
1985 SC 1019; Narender Chadha v. Union of India, AR 1986 SC
638 and G K. Dudani and Ors. v. S.D. -Sharma and Os., AR
1986 SC 1455, relied upon

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 1889 O 1978.
(Under Article 32 of the Constitution of India)

A. Subba Rao for the Petitioners.

283

Govi nd Das, C V. Subba Rao GD. Gupta and J.P
Shar ma-i n-person for the Respondents.

The Judgrment of the Court was delivered by,

KHALI D, J. The petitioners, six in nunber, are working
in the Mnistry of Defence, Departnent of Production.”  They
joined their service on different dates ranging from 1963 to
1969. The 1st, 2nd, 3rd and 5th petitioners joined  service
as Seni or Technical Assistant while 4th and 6th petitioners
joined as Technical Assistant. The 1st and 2nd petitioners
are now working as Senior Technical Oficer (officiating),
3rd and 4th petitioners are working as Technical O ficer
(officiating) and 5th & 6th are working as Junior Technica
Oficer. None of the petitioner have been confirmed in their
respective posts to which they have been pronoted.

The first respondent is the Secretary to the Governmnent,
Mnistry of Defence and the second respondent, Director
Directorate of Production and |Inspection, Naval.

The appoi ntnent and pronotion of persons |like the peti-
tioners were governed by the departnment of Defence Produc-
tion (Directorate of Production and |Inspection, Naval) G oup
A and Goup B Technical Post Recruitnent Rules, 1976, for
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short "the Rules’. Prior to these rules, they were governed
by the Rules framed in 1965 and revised in 1972.

The grievance of the petitioner is that the Rules dis-
crimnate between themand the direct recruits, that their
seniority is not taken into consideration while the seniori-
ty list is prepared and that the direct recruits are given
seniority over them undeservedly by virtue of the operation
of the nmethod of recruitnent contained in the rules. The
petitioners conplain that the list so prepared is purely
arbitrary and ignores their length of service. They made
representations to the first respondent conpl aining against
the injustice done to themand for redressal of their griev-
ances. There were no favourable orders. Hence this wit
petition.

The prayer in the petition is for a mandanus declaring
the rules and the seniority list dated 25.7.1977, 3.9.1977
and 7.9.1977, prepared according to rules, as bad as viola-
tive of Articles 14 & 16.

In the counter affidavit filed by the respondents two pre-
[imnary

284

obj ections were taken--(1) that the joint petition filed by
the petitioners is not maintainable inasnuch as it involves
determ nation of different questions of facts based on
separate caused of 'action and (2) that the petitioners have
not arrayed as respondents all the officers who would be
adversely affected by any order to be passed by this Court.
The rules in question are justified on the ground that they
were validly passed. It is stated that the offending clause
cannot be faulted as violative of Article 14-and Article 16
of the Constitution. The rules were framed in _-consultation
with the Department of Personnel and Admi ni strative Refornmns,
Cabi net Secretariat, in the light of the past experience. It
is stated that the rules, far from causing any discrimna-
tion, seek to fix rationally (i) -inter-seniority, (ii)
guotas for recruitment and (iii) norns whereby the cases of
all senior persons are to be considered. The preparation of
the offending lists is justified on the plea that the / prin-
ciple of fixing seniority on the basis of |length of service
and dates of confirmation is not an inflexible rule and that
it is possible in lawthat a direct recruit who i s appointed
[ater in point of tinme is senior to a pronbtee because of
the working out of the quota rule. The Counter Affidavit
continues wth the usual plea that in certain given cases
seniority based on | ength of service can beignored.

Before dealing with the nerits of this —case we wll
di spose of the prelim nary objections. W are not - inpressed
with the prelimnary objections. The petitioners have cl ear-
Iy given the details about the dates of appointnent, pronop-
tion etc. The dates do differ. But nothing prevents this
court fromnodulating the relief and giving directions to
the respondents to re-consider the offending lists wth
reference to each of the petitioners in the light of  what
fol | ows.

The second objection has been net by the petitioners by
i npl eading those who will be affected as respondent Nos. 3
to 8, as per orders of this Court dated 11.8.1983.

The rmethod of recruitnent under challenge is contained
in colums 10 and 11 of the schedule to the rules which is
gi ven bel ow

Met hod of recruitment In case of recruitnment
whet her by direct by pronotion/deputation
recrui tnment or by transfer grades from
pronoti on or by whi ch pronotion/ deputation

285
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deput ati on/transfer transfer to be made.
and percentage of the

vacancies to be filled

by vari ous mnet hods.

10 11

Seni or Technical Oficer Pronoti on

(i) 50% by pronotion Technical Oficer with
failing which by 5 years service in the
di rect recruitnent grade rendered after

appoi nt nent thereto on

(ii) 50% by direct recruitment a regul ar basis:

(i) Failing (i) and (ii) provided that if an officer
above, by re-enploy- is considered for pronotion
ment . in accordance with the

provi si ons of these Rul es/
all persons senior to him
(iv) Failing (iii) above in that grade shall al so be
by pronotion. consi dered notwi t hst andi ng
that they may not have
rendered the prescribed
nunber of years of regular
service in that grade

Techni cal O ficers: Pronot i on
(1) 50% by pronotion Juni or Technical O ficer with
failing which by 3 years service in the grade
di rect recruitment. rendered after appoi nt nent
thereto on a regul ar basis:
(ii) 50% by direct recruit- Provided that if an Oficer
nment i's consi dered for pronotion
i'n accordance with the
(iii) Failing (i) and provi si ons of these rules,
(ii) above, by all persons senior to him
re- enpl oynent in that grade shall also
be consi dered notw t hstandi ng
286
(iv) Failing (iii) by that they may not have ren-

pronotion dered the prescribed nunber
of years of regul ar service
in that grade.
Note: Al eligible candidates have toqualify in a witten
departmental exam nati on of a degree standard.
Re-empl oynment: .......

The manner in which the above provision wirks® to the
detriment of the pronotees is as follows. A person who is
working as a Senior Technical Oficer nust have a ninimm
service of five years in that grade for pronotion to the
hi gher post. A direct recruit who joins service nuch |ater
and who does not have the requisite five years service  wll
be pl aced above himfor pronotion.

The posts to be filled in by direct recruitnent -are kept
vacant and as and when recruitnent is nade, the nanmes of
direct recruits are inserted at the places reserved for them
regardl ess of the fact that there are nmany others who had
put in nore years of service than they. This nethod works an
additional hardship to the pronpbtees in that they will not
be confirned though the required probation period has been
conpleted by them only to allowthe direct recruits to
conplete their period of probation. The conbined operation
of clause 10 and 11, according to the petitioner causes a
double damage to themand the direct recruits consequently
have doubl e advant age.

Annexure 'C to the wit petition is the seniority |ist
relating to the Senior Technical Oficers. In this list,
pl aces 4, 6, 8, 10, 12 and 14 are kept vacant. These pl aces
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will be filled in when direct recruits cone. They will stea
a march over those who have entered service earlier. The
latter will be pushed down in the |ist.

W do not think it necessary to refer to the wvarious
decisions rendered by this Court on this question. |In the

case of A. Janardhana v. Union of India and others, AR 1983
SC 769; OP. Singla and Anr. v. Union of India and others,
[1985] 1 SCR 351 and in G S. Lanba & Os. v. Union of India
& Os., AIR 1985 SC 1019, length of service

287

was given due importance in dealing with pronptions and
seniority. In the case of Narender Chadha v. Union of India,
AR 1986 SC 638 to which one of us was a party, it was held
that to treat continuous officiation of one officer as
temporary would be arbitrary and violative of Articles 14
and 16, In G K Dudani and Ors. v.S.D. Sharma and Ors., AIR
1986 SC 1455 a three Judge Bench of this Court, WMadon J,
speaking for the Bench,, approved the settled principle
noted 'above. ~ The pronotees cone into service, not by any
fortuitous circunstances but they forman integral part of
the regular cadre entitledto all benefits by the length of
their service

The |earned counsel for the respondent found it diffi-
cult to justify the validity of the rules and the lists in
the light of the various decisions of this Court which have
consistently Ileaned in favour of the pronotees based on
their length of service and seniority, in cases where there
was inordinate delay ' in making direct recruitnent. He tried
to justify the inequity saying that the new rules have tried
to rectify it. W are not satisfied with this explanation
since that is little consolation to the petitioners. W are
of the view that the grievance of the petitioners is. justi-
fied in law. The rules enabling the authorities to fill in
vacancies for direct recruits as-and when recruitnent is
made and thereby destroying the chances of promtion to
those who are already in service cannot but be viewed wth
di sfavour. |If the authorities want to adhere to the rules
strictly all that is necessary is to be pronpt in making the
direct recruitnent. Delay in naking appointments by /direct
recruitnment should not visit the pronotees wth adverse
consequences, denying themthe benefit of their service.

The | earned counsel for the respondent Nos. 1 and 2 made
a fervent plea that, being a sensitive departnent, relief
may be granted to the petitioners by way of nobnetary conpen-
sation and requested us to desist fromupsetting the 1ist.
We cannot accede to this request.

The petitioners had sought stay of operation of the
l[ist. This Court by its order dated 4.9.1978 declined to
grant stay, but ordered: "any action taken in the matter in
regard to the grievances of the petitioners in this case
will be subject to the final result of this wit petition."

In our Judgnment, the petitioners are entitled to suc-
ceed. W allowthis wit petition and direct the authorities
to re-draw the senority list dated 25.7.1977, 3.9.1977 and
7.9.1977, appended as Anne-

288
xures 'C, 'D and 'E the wit petition and prepare the
list afresh giving the petitioners the positions they would
have been entitled to, but for the offending portions of
clauses 10 and 11 in the schedule to the rules.

There will be no order as to costs.
M L. A Petition
al | oned.
289
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