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ACT:
Bonbay Prevention of Ganmbling Act-Sections 4, 5 and 6-
Scope of -Offences under sections 4 and 5, if cognizable-

Police Oficer, if under a legal obligation to release the
accused on bail-circular-order directing that accused should
be produced before a nmagi strate, if illegal-"Police

O ficer"-Wether includes every police officer

HEADNOTE:

A Sub-Inspector of Police arrested the respondent for
of fences under sections 4 and 5 of the Bonbay Prevention of
Ganbling Act on a warrant issued under section 6 of the Act
by the Deputy Superintendent  of Police. The respondent’s
application for release on bail was rejected by /the Sub-
I nspector on the ground that a circular order issued by the
Di strict Superintendent of Police prohibited him from
rel easing on bail persons that were arrested in respect of
of fences under sections 4 and S of the Act. He, however,
produced the respondent before a Magistrate. D

The High Court in the wit petition filed by the
respondent uphel d his contention that offences under
sections 4 and S of the Act being cogni zabl e and bailabl e,
the Commi ssioner of Police and officers to whom a warrant
can be granted for the purpose of investigation under the
Act, have to release the accused on bail! under. the
provi sions of section 496 of the Code of Crimnal Procedure
1898 since the impugned order ran counter to the statutory
provisions it was bad in law. The Hi gh Court al so“held that
si nce under section 6 of the Act the Police Conmi ssioner and
certain other officers mentioned therein have the power and
authority to arrest persons accused of having comitted
of fences under sections 4 and S of the Act w thout warrant,
the of fences are cogni zabl e.

Di sm ssing the appeal
N

HELD: (a) Since the Comm ssioner of Police, who is
conpetent to direct by issuing special warrant or genera
order under section 6(1)(i), another police officer of the
requisite rank to arrest persons found ganbling or present
in a gamng house, can also arrest personally the offender
concerned, the offences under sections 4 and S of the Act
are cogni zable. Such offences are admttedly bail able. [400
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(b) The Comm ssioner of Police or the Police officer
who is authorised by himto search, arrest and investigate
such offences, is under a legal obligation to release the
accused on bail under the provisions of section 496 of the
Code. The authority to grant bail to the person arrested in
execution of such a warrant is derived by the officer
arresting from the statute and consequently no executive
instructions or adnministrative rules can abridge or run
counter to the statutory provisions of the Code. Since the
i mpugned order of executive instructions are contrary to or
i nconsistent with the provisions of the Code and
392
on a true construction, there is nothing in section 6 or any
ot her provision of the  Act which takes away the right and
power conferred by the Code on the police officer to grant
bail to the person arrested by him for offences under
sections 4 and 5 of the Act the inpugned order was ultra
vires and’ bad in law and had been rightly quashed by the
Hi gh Court. [400 G H]

Union of ~Indiav. [|. C _lLalaec., AI.R 1973 S.C
2204=[1973] 3 SCR 818, 824 appli ed.

2. (a) Under Section 6(1) of the Act (subject to the
conditions of the proviso) a Conm ssioner of Police my
enpower by a general order or authorise by special warrant a
police officer not below the rank of a sub-Inspector to do
any of the acts and things enunerated in sub-clauses (a) to
(d) of that subsection, including the act of arresting a
person found ganbling or present in a commpn gam ng house.
It follows therefrom by necessary inplication, that the
Conmi ssi oner  of Police can personally do any of the
af oresaid acts and things which he could authorise any ot her
police officer of the requisite rank to-do. The primary
repository of the plenary power to do tho aforesaid acts and
things, constituted under sub-clause (i) is the Conmmi ssioner
of Police. The sub-clause only enable himto enploy his
subordi nate police officers not below the authorised rank of
Sub-Inspector to execute his 'general order or specia
warrant to arrest for offences under sections 4 and 5 of the
Act. In short section 6 confers the power of  arrest
thereunder only on a specified class of police officers and
not on any or every police officer. [396DF & QG

(b) It is settled law that the expression *"Police
officer" used in the definition of cognizable offence in
section 4(1)(f) of the Code of Crinminal Procedure does not
necessarily nean "any and every" police officer. An offence
will still be a cognizable offence wthin this definition
even if the power to arrest w thout warrant for that offence
is given by the statute to police officers of a particular
rank or class only. [398 (C

Queen Enpress v. Deodhar Singh ILR 27 Cal. < 144, 150
approved.

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 20
of 1975.

Appeal by Special Leave fromthe Judgnent and order
dated 15/16-11-1973 of the CGujarat H gh Court in Cl. A No.
22/ 73.

J. L. Nain, M N Shroff for the Appellants.

H S. Marwah, Am cus Curiae for the Respondents.

The Judgnent of the Court was delivered by

SARKARI A, J.-This appeal by special |leave is directed




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

against a judgnent, dated Novenber 15/16, 1973, of the High
Court of Qujarat. The material facts are as under

On June 23, 1973, a Police Sub-lnspector nade a report
to the District Superintendent of Police, Rajkot, to the
effect that the premises known as Rajkot Yuvak Sahakar
Mandal situated at Mchh
393
Bazar Road, near Krishna C nema, Raj kot was used as a combn
ganm ng house and ganbling was going on therein. The Deputy
Superintendent of Police, after making an inquiry, was
sati sfied about the contents of the report and he issued a
warrant under Section 6 of the Bonmbay Prevention of Ganbling
Act (hereinafter referred to as the Act) and sent it to the
Pol i ce Sub-Inspector, Rajkot, for execution in accordance
with law. The Sub-Inspector  then reached the aforesaid B
premises in the early hours of June 24, 1973 at 4 a.m He
found 10 persons, including the respondent herein, in the
prem ses. ‘They had all gathered there for the purpose of
ganbl i ng, ‘and - ganbling was actually going on by play of
cards, and tokens of various designs, which were used to
indicate the different points, “were also found there. A
the ten persons were arrested in respect of offences under
Sections 4 and S of the Act. The instruments of gam ng were
al so seized

On the following norning at 7 a.m, the petitioner and
hi s conpanions submitted an application to the Police Sub-
I nspector, who was the first respondent before the High
Court, requesting ‘himto enlarge themon 'bail. The Sub-
I nspector did not consider their bail applications, nor did
he pass any order thereon. At ~about noon, however, the
respondents were produced before the Magistrate, who
rel eased them on bail. The Sub-Inspector did not consider
their bail applications and rel ease them on bail because he
was prohibited fromdoing so by a Circular order issued by
Shri  P. H Jethwa, District ~Superintendent of Police,

Raj kot, directing all the Police Sub-Inspectors not to
rel ease persons arrested in respect of offences under
Sections 4 and S of the Act on bail, because in the Form of

the warrant prescribed under Section 6 of the Act, it is
mentioned that the arrested persons  should be produced
before the WMagistrate. The Circular order further directed
that the arrested persons under the Act shoul'd be produced
before the WMagistrate. The Circular further warned that if
any Police officer violated these directions, he would
expose hinself to disciplinary action. This G rcul ar order
(Ex. B) was inpugned by a wit petition under Article 226 of
the Constitution before the Hi gh Court.

Two nmain contentions were rai sed before the H gh Court.
First, that offences under Sections 4 and S of the Act are
cogni zabl e and bail able. Consequently, under Section 496 of
the Code of Criminal Procedure, 1898, the Police- officer
arresting the respondents was duty. bound to enlarge them on
bail. The impugned Circul ar, being contrary to the statutory
provisions, is illegal and ultra vires. Second, the inmpugned
Crcular is violative of Article 14 of the Constitution,
inasmuch as it discrimnates between persons sinilarly
situated. The second ground was not pressed before the Hi gh
Court
394

The first contention prevailed with the Hi gh Court. In
conclusion, it held that the Police officer had the power o}
the authority to enlarge the arrested persons on bail. Its
reason was as under:

"When the legislature enpowers an officer to
del egate any authority to do certain acts to another it
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necessarily inplies that , the original authority can

do such acts itself. Consequent |y, when t he

Comm ssioner of Police and certain other officers

mentioned in Section 6 are authorised to issue specia

warrant for search of the prem ses where ganbling is
going on, for the seizure of the articles therein or
take into custody and bring before the court such
persons who nay be found therein, such officers can

t hensel ves do such acts.”

Referring to Section 4(1) (f) of the Code of Crinina
Procedure the Hi gh Court observed that the words "a police
officer™ in that provision which defines a cognizable
of fence, do not nean "each and every" police officer. It is
sufficient if the power to arrest without warrant is limted
by the provisions of law to a class of police officers and
the of fences in such cases fall within the purview of clause
(f) of sub-section (1) of Section 4 of the Code. Since under
Section 6 of the Act, the Police Conm ssioner and certain
other 'officers, nentioned therein, have the power and
authority to arrest persons accused of having conmtted the
of fences under— Sections 4 and S of the Act with out warrant
the said offences are cogni zabl e.

Support for this reasoning was sought from a decision
of this Court in Union of Indiav. |I.C Lala, etc. The Hi gh
Court further held that the provisions of Section 6 nerely
provide a linited exenption fromthe provisions of the Code
of Criminal Procedure, in so far as they limt the class of
Police officers who are conpetent to investigate the
of fences and to arrest without awarrant. The nere fact that
certain restrictions —are placed as to the Police officers
who are conpetent to investigate the of fence would not nake
the of fence any the |l ess than cognizable. It, also, referred
to several decisions of the Bonbay Hi-gh Court, including the
one Enmperor v. Raghunath decided by a division  Bench
consi sting of Beaumont, C.J. and Broomfield, J., wherein it
was held that an offence under Section 4 of the Act is non-
cogni zable. The H gh Court did not follow this /decision
because, in its view, it had ignored an earlier decision
whi ch covered the point which the court had deci ded, and the
earlier decision was contrary to it. Wth this reasoning,
the High Court came to the conclusion that offences under
Sections 4 and 5, being cognizable and
395
bai |l abl e, the commissioner of Police and the officers to
whom a warrant can be granted for ~the purpose of
i nvestigation under the Act, have to rel ease accused on bai
under the provisions of Section 496 of the Code of Crinina
Procedure. . They derive their power to grant bail fromthe
statute. The inpugned order therefore, cannot be sustained
because it runs counter to the statutory provisions which
authorise the police officers nentioned in Section 6 to
grant bail.

Nobody has appeared on behalf of the respondent,
despite notice, to oppose this appeal. Shri H S. Mrwah,
however, has been kind enough to assist the Court as amicus
Curiae on behal f of the respondents.

Since the case was decided by the High Court on the
basis of the first contention in favour of the respondent,
herein, and the High Court did not go into t he
constitutional validity of the inpugned order, we wll
confine the discussionto the first point, on the basis of
whi ch, the Hi gh Court has invalidated the inpugned order

W will assune for our purpose that Section 6 of the
Act does not offend Article 14 of the Constitution. Section
6 runs as under:
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"6(1). It shall be lawful for a Police officer-
(i) in any area for which a Conmi ssioner of

Pol i ce has been appointed not bel ow the rank of a
Sub- I nspector and either enmpowered by a general
order in witing or authorised in each case by
special warrant issued by the Comm ssioner of
Police, and

(ii) elsewhere not below the rank of Sub-
I nspector of Police authorised by special warrant
issued in each case by a District Magistrate or
Sub- Di vi si onal Magi strate or by a Tal uka
Magi strate specially enpowered by the State
Government in this behalf or by a D strict
Addi tional, Assistant or Deputy Superintendent of
Pol i ce, and

(iii) without —prejudice to the provision in
clause (ii) above, in . such other area as the State
Covernment may, by notification in the officia
Gazette specify in this behalf, not below the rank
of a Sub-Inspector and enpowered by general order
in witing issued by the district Magistrate.

(a) to enter, with the assistance of
such persons as may be found necessary, by night
or by day, and by force, if necessary, any house,
roomor /place which he has reason to suspect is
used as a comon gam ng house: H

(b) to search all parts of the house
room or place which he shall have so entered, when
he shall have reason

396
to suspect that any instruments of gaming are
conceal ed therein, and also the persons whom he
shall find therein whether  such persons are then
actual ly gamng or not,

(c) to. ‘take into custody and  bring
before a Magistrate all such persons;

(d) to seize all things which are
reasonably suspected to have been used or intended
to be wused for the purpose of gam ng, and which
are found therein:

Provided that no officer shall be authorised by
speci al warrant unless the Conm ssioner of Police, the
Magi strate, the District or Additional or Assistant or
Deputy Superintendent of Police concerned is satisfied,
upon nmaking such inquiry as he nay think  necessary,
that there are good grounds to suspect the said house,
roomor place to be used as a comon gam ng house."
Froma plain reading of Section 6(1), it is clear that
subject to the conditions of "the proviso, a Comm ssi oner of
Police may enpower by a general order or authorise by
special warrant a police officer not below the “rank of a
sub- I nspector, to do any of the acts and things enunerated
in sub-clauses (a) to (d) of that sub section, including the
act of arresting a person found ganbling or present in a
common gamng house. It follows therefrom by necessary
inmplication, that the Commi ssioner of Police can personally
do any of the aforesaid acts and things which he could
aut horise any other police officer of the requisite rank to
do. The primary repository of the plenary power to do he
af oresaid acts and things, constituted under sub-clause (i),
is the Conm ssioner of Police. The sub-clause only enabl es
himto enploy his subordinate police officer(s), not bel ow
the authorised rank of a Sub-lnspector to execute his
general order or special warrant to arrest for offences
under Sections 4 and 5 of the Act.
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It will be noted further that even under sub-clause
(iii), in an area notified by the Governnent. any police
of ficer not below the rank of a Sub-Inspector enpowered by
the District Mgistrate under a general order in witing can
arrest a person found ganbling or present in a conmon gam ng
house, without a warrant from a Magistrate. 1In short,
Section 6 confers the power of arrest thereunder only on a
specified class of police officers and not on any or every
police officer.

It is inthe light of the above analysis of Section
6(1) that we have to determi ne whether the offences under
Sections 4 and 5 of the Act are recognizable offences’.
Section 4(1)(f) of that  Code of Crimnal Procedure, 1898,
defines "cogni zable offence" to nean an offence for, and
'cogni zabl e case’ to nean a case "in which a police officer
wi t hin
397
or without the Presidency towns nay, in accordance with the
Second  Schedule or-under other law for the time being in
force, arrest w thout warrant".

There was a di vergence of judicial opinion in regard to
the connotation of the words "a police officer" used in the
above definition. One line of decisions, I|ed by Deodhar
Si ngh case, took the view that 1 these words in Section 4(1)
do not necessarily nean "any and every" police officer. It
is sufficient to bring an offence within the definition of a
'cogni zable offence’ if the power to arrest wthout a
warrant is vested under the law ina police officer of a
particul ar class only. The ratio of Deodhar Singh’s case was
foll owed by the Bonbay H gh Court in Enperor v. Ismail and
Enperor v. Abasbhai Abdul Hussain by the Nagpur  Court in
Nagarmal Jankiram and by the Delhi H gh Court in Delhi
Admi nistration v. Parkash Chand & Os:

A contrary view was taken by the Assam Hi gh Court in G
K. Apu v. Union of India; by the Allahabad H gh Court in
State of U P. v. Lal Bahadur. & Or's.; by the Madhya Bhar at
Hi gh Court in Union of India v. Mahesh Chandra; and in sone
ot her deci si ons.

This conflict appears to have been set at rest by the
decision of this Court in 1. C. Lala's case (ibid) which has
expressly overruled the view taken by the Assam-and Madhya
Bharat High Courts. W wll notice Lala s case, later. It
will suffice to say here that the view which has received
the inprimatur of this Court, is that the expression "police
officer" in Section 4(1)(f) of the Code does not necessarily
nmean "any and every" police officer, and an offence wll
still be a "cognizable offence” within this definition even
if the power to arrest without warrant, for that offence is
given by the statute to police officers of a particul ar rank
or class. Only.

In Queen Enpress v. Deodhar Singh, under the Benga
Public Gaming Act Il of 1867, the District Superintendent of
Police (or the District Magistrate) was conpetent to arrest
or by warrant to direct the arrest of persons found in a
conmon gam ng house. The Question

398

was whether the offence under Section 4(1)(f) of the Benga
Act was cogni zabl e. Thi s guestion tur ned on an
interpretation of the expression "police officer” in the

definition of ’'cognizable offence’, and was answered in the
affirmative, thus.:

"Now, under the Ganbling Act, it is not every

Police officer who can arrest without a warrant. It is

only the District Superintendent of Police who can

arrest or by warrant direct the arrest of persons
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ganbling in a house. The district Superintendent being

a Police officer who may, under a law for the tine

being in force, viz., the Ganbling Act, arrest w thout

warrant. We think that the requirenents of clause (1)

(f) of the above Sections are satisfied, and that the

offence in guestion is, therefore, a ’'cognizable

of fence’. W& cannot accept the contention that the
words in that clause, "a Police officer’ nean 'any and
every' Police officer. It is sufficient if the

Legislature has limted the power of arrest to any

particul ar class of Police officers.”

If we nmay say so with respect, this is a correct
exposition of the law on the point. The ratio of Deodhar
Singh’s case was followed by a Division Bench of the Bonbay
H gh Court (Marten and Madgavkar, JJ.) in Enperor v.
Abasbhai Abdul Hussain (ibid). The inpugned judgrment before
us is al so based on this decision.. These very provisions of
the Bomnbay Prevention of Ganbl i ng Act cane up for
interpretation in re. Nagannmal Jankiram (ibid), and the sane
vi ew was taken by Pol |l ock J.

In Abasbhai’'s case (ibid), a Sub-lnspector got a
warrant issued under Section 6 of the Bombay Prevention of
Ganbl i ng Act, which authorised him to search certain
prem ses. In execution of that warrant  the Sub-Inspector
raided a house and arrested three persons who were found
therein. The case was tried by the Magi strate concerned as a
cogni zable one. At the trial at the stage of argunents, it
was contended on behalf of the accused that of fences under
Sections 4 and 5 were non-cognizable, and since the
procedure of warrant - case had been followed by the

Magi strate, the trial was illegal. The trial court accepted
the argunent and acquitted the accused. 1n appeal before the
H gh Court, it was agitated that the offence was a

cogni zable one. The Hi gh Court reasoned and we ' think
rightly-that since under Section 6 of the Act the
Conmi ssi oner of Police has power to issue special warrants
of search and also to arrest, he is conpetent to do
personal ly, what he nay authorise others to do by specia
warrant. It followed the dictumof Deodhar Singh's case in
regard to the interpretation of the words "a police officer”
in the definition of "cognizable of fence" given in the Code
of Crimnal Procedure. On

399

these premises, the Hgh Court held that offence-s under
Sections 4 and 5 are cogni zabl e.

In Enperor v. Ismail (ibid), a Division Bench of the
Bonbay Hi gh Court, reaffirnmed the dictum of Abasbhai’s case,
that an offence punishable under Section 4 of the Act, is
cogni zabl e.

In Delhi Administration v. Parkash Chand & Ors., 'H R
Khanna, J., following the dictumof the Calcutta H-gh Court
in Deodhar Singh's case, and of Bonbay H gh Court in
Abasbhai’s case, held that offences under Sections 3 .and 4
of Del hi Ganbling Act are ’cogni zable offences’ as Section S
of the Del hi Act gives the Superintendent of Police power to
arrest or authorise any officer of police, not belowthe
rank of Sub-Inspector, to arrest without a warrant.

It is argued on behalf of the appellant-State that the
rati o of the aforesaid decisions in Deodhar Singh’s case and
Par kash Chand’s case is not applicable to of fences under the
Bonbay Prevention of Ganbling Act, because the Bengal Act
and the Delhi Act expressly enmpower the Superintendent of
Police either to arrest hinself or direct arrest by another
police officer of requisite rank, whereas in Section 6(1) of
the Bonbay Prevention of Ganbling Act there are no express
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words giving an option, to the Commissioner of Police to
ef fect arrest, personally.

W are unable to accept this argunment. The difference
pointed out, is a distinction without a difference. Wat was
explicit in the Bengal Ganbling Act and the Del hi Ganbli ng
Act, is implicit in Section 6(1) of the Bonbay Prevention of
Ganbl i ng Act.

It will now be appropriate to notice this Court’s
decision in Union of Indiav. |I. C Lala. In that case, two
arny officers and one business-man were charged with the
conspiracy of the offences punishable under Sections 120B
and 420 of the Indian Penal Code, read with Section S(2) of
the Prevention of Corruption Act. The of ficer who
i nvestigated these offences was an Inspector of the Delh
Pol i ce Establishnent. _Under Section SA of the Prevention of
Corruption Act, before its —anmendment in 1974, no officer
bel ow the rank of =~ Deputy Superintendent of Police could
i nvestigate an offence punishable under Sections 161, 165
and 165A 'of the Indian Penal Code and under Section 5(2) of
the Prevention of Corruption Act, without the order of the
Presi dency Magistrate or a Magistrate of the First d ass.
The question before the Court was. whether sanction under
Section 196A of the Code was necessary. The answer to this
guestion turned upon whether an offence under Section 5(2)
of the Prevention/of ~Corruption Act was non-cognizable or
cogni zabl e. The
400
Hi gh Court held that an offence under Section 5(2) of that
Act was non-cogni zable because it was not an  offence for
whi ch any police officer could arrest without a warrant. The
sanme argunent which was canvassed before the H-gh Court was
repeated before this Court. And it was contended that the
words 'a police officer’ in Section 4(1) (f) of the Code
mean 'any’ police officer. This argument was repelled by
this Court and it was held that such an approach coul d not
be a criterion for deciding whether the offence is
cogni zabl e or non cogni zable. It was observed:

“I'f we pursue the sane |line of argunent and | ook
at the definition of non-cognizable offence in Section

4(1) (n) which defines non-cognizable offence’ as an

of fence for which a police officer, within or w thout a

Presidency town, nmay not arrest with. out warrant, it

m ght nean that as these are cases where a police

of ficer of the rank of Dy. Superintendent and above can

arrest without warrant these are not non-cognizable
of fences either How can there be a case which is
nei t her cogni zabl e nor non cogni zabl e? It was sought to
be argued that these offences would bel cognizable
of fences when they are investigated by the Deputy

Superi ntendents of Police and superior officers and non

cogni zabl e when they are investigated by officers bel ow

the rank of Deputy Superintendents. We fail to see how
an of fence woul d be cogni zable in certain circunstances

and non-cogni zable in certain other circunstances... W

do not consi der t hat this is a reasonabl e

interpretation to place."

Once we hold that a Commissioner of Police who is
conpetent to direct by issuing special warrant or genera
order, under Section 6(1)(i), another police officer of the
requisite rank to arrest persons found ganbling or present
in a gamng house, can also arrest personally the offender
concerned, the principle enunciated by this Court in Lala's
case is immediately attracted in full force and there is no
escape from the conclusion that offences under Sections 4
and S of the Bonbay Prevention of Ganbling Act are
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cogni zabl e. Such offences are admttedly bailable. It
follows as a necessary corollary therefrom that the
comm ssi oner  of Police or the police officer who is
authorised by himto search, arrest and investigate such
of fences is wunder a legal obligation to rel ease the accused
on bail under the provisions of Section 496 of the Code. The
authority to grant bail to the person arrested in execution
of such a warrant is derived by the officer arresting, from
the statute and consequently, no executive instructions or
admi nistrative rules can abridge, or run counter to the
statutory provisions of the Code. Since the inmpugned order
or
401
executive instructions are contrary to or inconsistent with
the provisions of the Code and on a true construction, there
is nothing in Section 6 or —any other provision of the Act
whi ch takes away the right and power conferred by The Code
on the ~police officer to grant bail to the person arrested
by him for offences under Sections 4 and 5 of the Act, the
i mpugned ‘'order was ultra vires and bad in | aw and had been
rightly quashed by the Hi gh Court.

In the result, the appeal fails and is dismn ssed.

Appeal dism ssed.

P.B.R
402




