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ACT:

Constitution of India, Arts, 301 and 304--Prohibition
under Art. 301 --When a tax is saved.

HEADNOTE

To avoid the decision of this Court in A B. Abdu
Khadir v. The State of Kerala, [1962] 2 S.C.R 741, wherein
rules franed for the issue of licences and paynent of fee
for storage of tobacco were 'held to be invalid, the
appel l ant-State pronul gated Ordi nance | of 1963 which was
later replaced by Luxury Tax on Tobacco (Validation) Act 9
of 1964. Consequently the appellant-State nade a demand on
the respondent to repay the anmpunt whi ch had been refunded
to the respondent in accordance with the aforesaid judgnent.
Ther eupon, the respondent filed a wit petition in the  High
Court . The High Court relying upon the decision of this
Court in Kalvani Stores v. State of Orissa, [1966] 1 S.C R
865, held that in the absence of any production of tobacco
inside the appellant-State it was not conpetent for/  the
State Legislature to inpose a tax on tobacco inported from
outside the State and therefore, the provisions of the Act
(9 of 1964) violated the guarantee contained in Arts. 301
and 304 of the Constitution.

HELD: The Hi gh Court had not correctly appreciated the
i mport of the decision in Kalyani Stores’ case. The decision
was based on the assunption that the notifications therein
enhancing duty on foreign liquor infringed the guarantee
under Art. 301 and rmay be saved if it fell wthin the
exceptions contained in Art 304 of the Constitution. As no
liquor was produced or manufactured within the State the
protection of Art. 304 was not available. This Court did
not intend to |lay down the proposition that the inmposition
of a duty or tax in every case would be tantanount per se to
an infringenent of Art. 301.

Only such restrictions or inmpedinments which directly and
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i mediately inpede the free flow of trade, comerce and
intercourse fall within the prohibition inposed by Art. 301.
Atax may in certain cases directly and i mmediately restrict
or hanper the flow of trade, but every inposition of tax
does not do so. Every case nust be judged on its own facts
and in its own setting of tinme and circunstance.

In the present case the H gh Court had not gone into the
guestion whet her the provisions of the Act and t he
notifications constituted such restrictions or inpedinents
as directly and i mredi ately hanper the free
701
flow of trade, commerce and intercourse, and, therefore
fell wthin the prohibition. inposed under Art. 301 of the
Consti tution. Unl ess the High Court first comes to the
finding whether or not there is the infringement of the
guarantee under Art. 301 of the Constitution the further
guestion as to whether the statute is saved wunder Art.
304(b) does not arise-and the principle laid down in Kal yan
Stores’ case cannot be invoked. This case, therefore must
go back t'o the H-gh Court. [709 E--710 E]

Atiabari ~Tea Ca., Ltd: v. The State of Assam [1961] 1
S.CR 809, Autonpobile Transport (Rajasthan) Ltd. v. The
State of Rajasthan, [1963] 1 S.C.R 491, Andhra Sugars Ltd.
v. State of Andhra Pradesh, [1968] 1 SSCR 705 and State
o/Madras v. K Nataraja Miudaliar, [1968] 3 S.C R 829,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION: Civil Appeal No.. 517 of
1967.

Appeal fromthe judgnent and order dated Cctober 3, 1966
of the Kerala High Court in Oiginal Petition No. ' 934 of
1964.

MR K Pillai, 'for the appellant.

R Gopal akri shnan, for the respondents.

The Judgrment of the Court was delivered by

Ramaswam , J. Thi s appeal is brought by -certificate
from the judgment of the Kerala H gh Court in OP. No. 934
of 1964.

The respondents are dealers in tobacco and tobacco
preparations and are doing business in Mattancherry in the
nane and style of A S. Bava, Tobacconist. In the year 1909,
Cochin Tobacco Act 7 of 1084 (ME.) was ~enacted by the
Maharaja of Cochin. Section 4 of that Act  prohibited the
transport, inmport of export, sale and cultivation of tobacco
except as permtted by the Act and Rules framed | thereunder
Section 6 of the Act gave power to the Dewan to nake  rul es
from tine to tinme consistent with the Act, to permt
absolutely or subject to any condition the possession for
sale, or cultivation of tobacco. In pursuance of the ' power
given by this section the Dewan was making rules from tinme
to time relating to the matters specified in the Act.
Cochin State was integrated with Travancore on April 1,
1960 in order to formthe new .State of Travancore-Cochin.
On that date, after the Constitution cane into force the
State of Travancore-Cochin became a Part B State and by
the Finance Act, 1960 the Central Excise and Salt Act 1 of

1944 was extended to the Travancore-Cochin State. Secti on
13(2) of the Act provided that if imediately before the
first day of .April, 1960 there was in force in any State

ot her than Jammu & Kashmir a | aw corresponding to, but
702
other than, an Act referred to in sub-s. (1) or (2) of s.
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11, such law was repealed with effect fromsuch date. 1In
consequence of this provision in the Finance Act rules
which were in force on April 1, 1950 were changed in Cochin
and by a notification dated August 3, 1950 the system of
auction sales of A and B C ass shops was done away with and
instead graded licence fees were introduced for various
classes of licences including 'C class licences. The State
of Travancore-Cochin was collecting licence fee from the
respondents for the period from August 17, 1950 to Decenber
31, 1967 on the strength of the said rules framed by the
Travancore-Cochin State. In 1956 the respondents filed QP
No. 70 of 1956 in the High Court of Kerala for the refund of
the licence fee collected after April 1, 1950 on the ground
that the Cochin Tobacco Act stood repeal ed by the Finance
Act, 1960 because of the extension of the Central Excise and
Salt Act 1 of 1944 to the Part B State of Travancore-Cochin
and in consequence the notifications issued in August 1950
and January 1961 fram ng new rules for the issue of
licences ‘and  prescribing fees therefor wunder the powers
conferred by the Cochin and Travancore Acts were ab initio
voi d because the Acts under which the notifications .were
purported to be issued stood repealed fromApril 1, 1950.
The petition was opposed by the appellant on the ground that
the Act and the rul es were not repeal ed by the extension of
the Central Excise and Salt Act 1 of 1944 to Travancore-
Cochin State. The High Court dismissed the wit petition
holding that the tax levied by virtue of the rules framed
under the Travancore-Cochin Tobacco Acts was not a duty of
excise comng wthin the UnionList but it was a tax on
uxuries coming wthin entry 62 of the State List. The
respondents took the matter in appeal to this Court which
held that the rules franmed under the Cochin Tobacco Act of
1084 (ME.) and the Travancore Tobacco Regul ation of 1087
(ME.) requiring licences to be taken out for storage and
sale of tobacco and for paynent of licence fee in respect
thereof were |aw corresponding tothe provisions of the
Central Excise and Salt Act, 1944 and hence were superseded
on April 1, 1960 by virtue of s. 13(2) of the Finance Act,
1960. Consequently, the new rules framed in August 1950 and
January. 1951 for the respective areas of Cochin and
Travancore for the issue of |licences and payment of fee for
storage of tobacco were invalid ab initio. The Court did not
consider it necessary to decide whether the Cochin and
Travancore Acts were within the conpetence of the State
Legi sl ature wunder Entry 62 of List Il for that question
would only arise if those Acts were not repealed as
correspondi ng | aw under s. 13(2) of the Finance Act.

Soon after the decision of this Court the respondent
conplained to the appellant that a sumof Rs. 1,11,750 had
been illegally collected as |licence fee from 1125 to 1133
MN On
703
April 29, 1962 the appellant refunded a sumof Rs. 73,500
but did not return the bal ance.

On Decenber 16, 1963 the Governnent of Keral a
Promul gated Ordinance | of 1963 which was | ater replaced by
Act 9 of 1964. The Ordi nance was pronulgated in order to
avoi d the effect of the decision of this Court in A B
Abdul khadir & Ors v. The State of Kerala(l) in respect of
the period from August 17, 1950 to Decenmber 31, 1957.
Section 3 of the Act provides:

"For the period beginning with the 17th
day of August, 1950 and ending on the 31st
day of Decenber, 1957 every person rending or
stocking tobacco within any area to which this
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Act extends shall be liable and shall be
deened always to have been liable to pay a
[ uxury tax on such tobacco in the form of a
fee for licence for the vend and stocking of
t he tobacco, at such rates as may be
prescri bed not exceeding the rates specified
in the schedule."

Section 4 confers rule nmaki ng power and
states:

"(1) The Governnment may, by notification
in the Gazette, nmake rules to carry out the
pur poses of this Act.

(2) In particular, and w thout prejudice
to the generality of the foregoing power,
such rul es may provide for :--

(i) the prohibition of the vending of
tobacco except under a licence;

(ii) the issue of licences for the vend
"and ~stocking of tobacco and the procedure
t her ef or;

(iii) classification of licences and the
rate at whichtax in the formof a fee for
licence” may ~be levied for each class of

i cences;
(iv) appeals fromorders under the rules.
(3) The rul es and notifications

speci fied 'bel ow purported to have been issued
under. the Tobacco Act of 1087 (Travancore Act
I of « 1087) or the Cochin Tobacco Act VII of
1084 as the case may be, in so far as they
relate or purport torelateto the ‘|evy and
collection of fees for licences for the vend
and stocki ng of tobacco, shall be deenmed to
be rul es issued ,under this

(1) [1962] Supp. S.C R 741.
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section and shall be deened to have been in force at al

material tinmes:

Section 5 provides:

"Notwi t hst andi ng any judgnment, decree or order of any
court, all fees for licences for the vend or stocking of
tobacco | evied or collected or purported to have beenlevied
or collected under any of the rules or notifications
specified in sub-section (39 of section 4 for the _period
beginning wth the 17th day of August, 1950 and ending on
the 31st day of Decenber, 1957 shall be deemed to have been
validly levied or collected in accordance with lawas if
this Act were in force on and from the 17th day of August,
1960 and the fees for licences were a luxury tax on  tobacco
| evi ed under the provisions of this Act and accordingly (a)
no suit or other proceeding shall be maintained or continued
in any court for the refund of any fees, paid or purported
to have been paid wunder any of the said rules or
notificati ons;

(b) no court shall enforce a decree or or der
directing the refund of any fees paid or purported to have
been pai d under any of the said rules or notification."

Section 6 enacts:

"\Where any anount paid or purported to have been paid
as a fee for licence under any of the rules or notifications
specified in sub-section (3) of section 4 has been refunded
after the 24th day of January, 1962 and such anount would
not have been liable to be refunded’ if this Act had been in
force on the date of the refund,the person to whom the
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refund was nade shall pay the anbunt so refunded to the
credit of the Governnment in any Governnment treasury on or
before the 16th day of April, 1964 where such anpbunt is not
so paid, the amount may be recovered from him as an
arrear of land revenue under the Revenue Recovery Act for
the time being in force.™

The notification dated January 25, 1951 issued under
the Cochin Tobacco Act of 1084 reads as foll ows:

"I'n exercise of the powers conferred by section 5 of
the Cochin Tobacco Act VII of 1084 as subsequently
705
amended and as continued in force by the Travancore-Cochin
Adm ni stration and Application of Laws Act VI of 1125 and in
supersession of all previous notifications and Rules on the
subject, the followi ng Rules are prescribed under sanction
of H's Hi ghness the Raj Pramukh for the inport, export,
sal e, transport, possession, disposal of things confiscated
and the grant ~of rewards under the said Act and for
general ly ‘carrying out the provisions thereof.

Clause 16:

(i) Holders (stockist or "A Cass |licences shall be
entitled to purchase tobacco fromany dealer wthin or
without the State without any quantative restriction. This
class of licencees shall sell only to other 'A dass
l'icencees or to 'B class |icencees.

(ii) the annual fees for theselicencees shall be as
fol | ows:

Vari ety of tobacco Maxi mum M ni mum f ee Fee payabl e
st ocked Quantity Cds Prescri bed for 'stocking
Rs. addi tional qu-
antities Rs.
A. Jaffna t obaco 100 1500 100 for additiona

gquantity of 100
Cds or fraction

t her eof .
B. Tobacco produced 100 1000 Rs 750 Do.
in India(Md)
C. Beedi or Beedi 25 1000 Rs 750 for addit-
t obacco. i-onal quantity of
25 Cds or fraction
t her eof
D. Tobacco preparation to the 1000 Rs 750 foraddi -
of all kinds. Val ue of tional quantity to
20, 000 t he val ue of
20,000 or fraction
t her eof.

N. B: For the purpose of calculating stockist |license fee
in respect of tobacco preparations,the cost price of the
article will be taken into account. The licence fee will be
realised only for the quantities brought in from outside the
State.”

After the enactnent of Act 9 of 1964 the appellant nmde a
denmand on the respondent to repay the amount of Rs. 73,500
whi ch had been refunded to the respondent in accordance wth
the Supreme Court judgment. Thereupon the respondent filed
wit petition
706
No. C. P. 984 of 1964 which was allowed by the Hi gh Court on
the ground that Act 9 of 1964 and the rules were ultra vires
the Constitution of India.

It was held by the High Court that in the absence of any
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production of tobacco inside the Kerala State it was not
conpetent for the Kerala Legislature to inpose a tax on
tobacco inported fromoutside the State and therefore the
provisions of the Luxury Tax on Tobacco (Validation) Act,
1964 violated the guarantee contained in Arts. 301 and 304
of the Constitution. In reaching this conclusion the High
Court purported to followthe decision of this Court in
Kal yani Stores v. The State of Oissa(l).

It is necessary at this stage to set out the relevant
Articles in Part Xl Il of the Constitution as it stood at the
material time:

"Article 301:

Subject to the other provisions of this Part, trade,
conmerce and intercourse throughout the territory of India
shal | be free
Article 302:

"Parliament may by | aw i mpose such restrictions on the
freedom of trade, commerce or intercourse between one State
and another or within any part of the territory of India as
may be required in the public interest."

Article 304: '

"Notwi t hstandi ng anything in Article 301 or Article
303, the Legislature of a State may by | aw

(a) inmpose on-goods inported fromother States (or the
Uni on territories) any tax to which simlar goods
manufactured or produced in that State are subject, so,
however, as not to discrininate between goods so inported
and 'goods so manufactured or produced and

(b) impose such reasonable restrictions on the freedom
of trade, commerce or-intercourse with or within that State
as may be required in the public interest;

Provided that no Bill or anendment for the purposes of
clause (b) shall be introduced or noved in-the
(1) [19661 1 S.C. R 865.

707
Legi slature of a State without the previous sanction of the
Presi dent."

The true scope and effect of those Articles was the
subj ect matter of consideration in Atiabari Tea Co. Ltd. .
The State of Assam(1l).’ The ngjority view vas expressed by
Gaj endr agadkar J. at p. 860 as foll ows:

"In construing Art. 301 we nust, therefore, have regard
to the general schene of our Constitution as well _as the
particul ar provi si ons in regard to t axi ng | aws. The
construction of Art. 301 should not be determned on a
purely acadeni c or doctrinnaire consi der ati ons; in
construing the said Articles we nust adopt a realistic
approach and bear in mnd the essential features of. the
separati on of powers on which our Constitution rests. It is
a federal Constitution which we are interpreting, and so the
i mpact of Art. 301 nust be judged accordingly. Besides, it
is not irrelevant to renenber in this connection that the
Article we are construing imposes a consti tutiona
[imtation on the power of the Parlianment and State
Legislatures to |levy taxes, and generally, but for such
[imtation, the power of taxation would be presuned to be
for public good and woul d not be subject to judicial review
or scrutiny. Thus considered we think it would be
reasonabl e and proper to hold that restrictions freedomfrom
which is guaranteed by Art. 301, would be such restrictions
as directly and imredi ately restrict or inpede the free flow
or novemnent of trade.Taxes my and do anount to
restrictions; but it is only such taxes as directly and
i Mmediately restrict trade that would fall wthin the
purview of Art. 301. The argurment that all taxes should be
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governed by Art. 301 whether or not their inpact on trade is
iMmediate or nediate, direct or renote, adopts, in our
opi ni on, an extreme approach which cannot be upheld. |If the
said argunent is accepted it would nmean, for instance, that
even a legislative enactnent prescribing the m nimum wages
to industrial enployees may fall under Part Xl Il because
in an econonm c sense an additional wage bill may in-directly
affect trade or commerce. We are, therefore, satisfied that
in determining the limts of the width and anplitude of the
freedom guaranteed by Art. 301 a rational and workable test
to apply would be: Does the inmpugned restriction operate
directly or imediately on trade or its nmovenment ?"

(1) [1961] 1 S.C. R 809.
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In the Autonobile Transport (Rajasthan) Ltd v. The State of
Raj ast han(1) the view of Gajendragadkar, J., was accept ed

as correct by the mpjority of the Judges. The principle was
reiterated by this Court in Andhra Sugars Ltd. wv. State
of Andhra Pradesh(2). 1In that case the question which arose
was whether s.~ 21 of the Andhra Pr adesh Sugar cane
(Regul ation of Supply and Purchase) Act which authorised the
State CGovernment to levy a tax at such rate ..not exceeding
five rupees per netric tonne as may be prescribed on the
purchase of cane required for use, consunmption or sale in a
factory Was constitutionally valid. It was held by this
Court that normally a tax on the sale of goods-did not
,directly inpede or hanmper the flow of trade and s. 21 was
no exception and was not violative of Art. 301 of the
Constitution. A simlar view was expressed in the State of
Madras v. K Nataraja Miudaliar(3) in which the question at
i ssue was whet her ss. 8(2) and 8(5) of the Central Sales Tax
Act, 1956 were intra vires of Arts. 301 and 303 of the
Constitution. It was pointed out that an Act which was
nerely enacted for the purpose of inposing.tax which was to
be collected and to be retained by the State did not anount
to a law giving or authorising the giving of, any preference
to one State over another, or naking, or authorising the
nmaki ng of, any discrinination between one State and anot her
nerely because of varying rates of tax prevailing in
different States. At p. 150 of the report Shah, J.,
speaking. for the Court observed:

"The flow of trade does not necessarily
depend upon the rates of sales tax: it depends
upon a variety of factors, such as the source
of supply, place of consunption, existence of
trade channels, the rates of freight, ~trading

facilities, availability of efficient

transport
and other facilities for carrying. on -trade.
I nstances can easily be imgined of cases in
whi ch notwithstanding the lower rate‘of tax in
a particular part of the country goods. may be
purchased from another part, where a ' higher
rate of tax prevails. Supposi ng in a
particular State in respect of a comobdity the
rate of tax is 2 per cent, but if the benefit
of that lowrate is offset by the freight
which a nerchant in another State nmay have to
pay for carrying that comobdity over a |ong
di stance, the merchant would be wlling to
purchase the goods froma nearer State even
though the rate of tax in that State may be.
hi gher. Exi stence of |ong-standing business
relations, availability of conmuni cati ons,
credit facilities and a host of ot her
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factors--natural and business--enter into the
mai nt enance of trade relations and the free
fl ow of
(1) [1963] 1 S.C R 491. (2) [1968] 1 S.C. R 705.
(3) [1968] 3 S.C. R 829.
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trade cannot necessarily be deened to have been obstructed
nerely because in a particular State the rate of tax on
sales is higher than the rates prevailing in other States.
On behalf of the appellant it was contended that the
H gh Court was not right in holding that the ratio of
Kal yani Stores case(1l) applied to the present case and,
t hat, Kerala Act 9 of 1964 was violative of Art. 301 of
the Constitution. The view taken by the H gh Court was that
in the absence of any production of tobacco inside Kerala
State it was not competent for the Kerala Legislature to
enact t he i mpugned Act under Art. 304(a) of t he
Constitution. In support of this viewthe H gh Court relied
upon the foll ow ng passage fromthe judgnent of this Court:
"Exerci se of the power under Art. 304(a)
can only be effective if the tax or duty
i nposed on goods inported from other States
and the tax or duty inposed on simlar goods
manuf actured or produced in that State are
such/ that there is no discrimnation against
i mported goods. As no foreign |iquor is
produced or nmanufactured in- the State of
Oissa the power to legislate given by Art.
304 is not available and the restriction which
is declared on the ground of trade, commerce

or intercourse by Art. 301 of the

stitution
remai ns unfettered."

In our opinion the Hgh GCourt _has not correctly
appreciated the inport of the decision of this Court in
the Kal yani Stores case(1l). Theappellant in that case
chal l enged the inposition of a duty of excise on /' foreign
liquor’ inported” into the Orissa State which ‘had been
levied at Rs. 40 per L.P. Gallon until March 31, 1961 by
virtue of a notification issued in 1937 under s. 27 of the
Bihar and Oissa Excise Act, 1915 and which - had been
enhanced with effect from April 1, 1961 by a fresh
notification. It was contended on behalf of the appell ant
that since no 'foreign liquor’ was .manufactured within the
State and consequently no excise duty was being  levied on
any locally mnufactured 'foreign 1liquor’ —countervailing
duty could not be charged on such |Iliquor . brought from
outside the State and that the inpost was in ‘wviolation of
Arts. 301,303 and 304 of the Constitution. 1t was held by
the majority of Judges that the notification dated /March
31,1961 enhancing the levy by Rs. 30 per L.P.. Gallon
infringed the guarantee of freedomunder Art. 301 and may be
saved only if it falls within the exception contained in
Art. 304. As no liquor was produced or manufactured wthin
the State, the protection of Art. 304 was not avail able.
The deci si on was based on the
(1) [1966] 1 S.C. R 865.
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assunption that the notification dated 31-3-1961 enhancing
duty, on foreign liquor infringed the guarantee under Art.
301 and may be saved if it fell wthin the exceptions
contained in Art. 304 of the Constitution. The Court did
not intend to |lay down the proposition that the inposition
of a duty or tax in every case woul d be tantanount per se to
an infringement of Art. 301. As we have already pointed out

Con
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it is well established by nunerous authorities of this Court
that only such restrictions or inpedinments which directly
and imediately inpede the free flow of trade, commerce
and intercourse fall within the prohibition inposed by Art.
301. A tax may in certain cases directly and imrediately
restrict or hanper the flow of trade, but every inmpoSition
of tax does not do so. Every case nust be judged on its own
facts and in its own setting of time and circunstance. In
the present case the H gh Court has not gone into the
guestion whether the provisions of Act 9 of 1964 and the
notification dated January 25, 1951 issued under the Cochin
Tobacco Act constitute such restrictions or inpedinments as
directly and i medi ately hanmper free flow of trade, comrerce
and intercourse and, therefore, fall within the prohibition
i mposed under Art. 301 of the Constitution. Unless the H gh
Court first cones to the finding on the available materia

whet her or not there is infringenent of the guarantee under
Art. 301 of the Constitution the further question as to
whet her the -statute is saved under Art. 304Co) does not
arise and the principle laid down by this Court in Kalyan

Stores case(1l) cannot be invoked.

It was also said on behalf of the respondents that the
State Legislature had no power to levy and collect licence
fee under the inmpugned Act as it was in substance a duty of
excise falling under the Union List. The contrary vi ewpoi nt
was presented on behalf of the appellant and it was
contended that the legislation falls under Entry 62 of List
Il and the State Legislature was conpetent to enact. It is
open to the parties to argue this matter before the High
Court at the tine of re-hearing.

For the reasons already expressed we hold ‘that the
appeal should be allowed and the judgment of the Kerala Hi gh
Court dated Cctober 3, 1966 in O P. 934 of 1964 should be
set aside and the case should go-back for hearing in the
light of the law laid down in this judgnent.

It is desirable that the High Court should give an
opportunity to the parties to file further affidavits before
taking up the case for re-hearing.

(1) [1966] 1 S.C. R 865.
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On behalf of the appellants M. Chagla has given _an
undertaking that the provisions of the Act—wuld not  be
enforced agai nst the respondents for a nonth fromthis date:
The respondents say that they will apply. to the Kerala Hi gh
Court for stay in the nmeanwhile.

Y. P. Appeal al | owed.
712




