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In these three appeals by special |eave, a
ticklish question arises for - consideration. It
under

"Where an enpl oyee receives a

personal injury in a notor accident

arising out of and in the notor

vehicle of the enployer, whether

the i nsurance conpany, which has

i nsured the enployer-owner of the

vehicl e agai nst third party
acci dent cl ai ns under Mot or
Vehi cl es Act, 1988 (hereinafter

referred to as 'the Mdtor Vehicles
Act’) and agai nst cl ai ns for
conpensati on ari sing out of
proceedi ngs under the Wirknmen's
Conpensation Act, 1923 (hereinafter
referred to as ’'the Conpensation
Act’) in connection with such notor

accidents, is liable to neet the
awards of Wirknen's Conm ssi oner
i mposi ng penal ty and i nt erest

agai nst the insured enployer under

Section 4A(3) of the Conpensation

Act . "

The High Court of H nachal Pradesh in the

short ut
runs as

i mpugned

judgrments has answered this question in the negative and
agai nst the insured enployer. For coming to that concl usion
reliance is placed by the said H gh Court in a decision of a

Di vi sion Bench of Karnataka H gh Court in the

case of

Oiental Insurance Co. Ltd. v. Raju & O's. 1994 ACJ 191 and
the judgnent of a |learned Single Judge of the Gujarat Hi gh
Court in the case of Jayantilal & Co. v. Grasia Ravirba
udesinh & Os. 1992 ACJ 286. ldentical viewis taken by a
Di vision Bench of the Gujarat Hgh Court in the case of

Gaut am Transport, Bhavnagar v. Jiluben Husei nbha

& Os.
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1989 ACJ 587. The decision of a |learned Single Judge of the
Del hi High Court in the case of Oriental Insurance Co. Ltd.
v. Hasmat Khatoon & O's. 1989 ACJ 862 has also fallen in
line. Wiile on the other hand a learned Single Judge of
Gauhati High Court in the case of Oriental Fire and Cenera

Ins. Co. Ltd. V. Nani Bala Devi & Anr. 1987 ACJ 655; a
Division Bench of the Oissa Hgh Court in the case of
Khirod Nayak v. Conmi ssioner for Wrknen's Conpensation &
Os. 1992 AC) 76; a learned Single Judge of the Mdhya
Pradesh High Court in the case of New India Assurance Co.
Ltd. v. @Quddi & Os. 1994 AC) 1134 and a |learned Single
Judge of the Rajasthan High Court in the case of United
India Insurance Co. Ltd.  v. Roop Kanwar & Ors. 1991 ACJ 74
have answered this question in the affirmative against the
i nsurance conpany. There is another judgnent of a Division
Bench of the Gujarat- High Court in the case of Radhabehn &
Os. Miulji Kanji Dhord & Ors. 1994 ACJ 404 which has adopted
m ddl e course and has answered the question partly in the
affirmative so far as the i mposi tion of i nterest
contenplated by Section 4A(3)(a) of the Conpensation Act is
concer ned- _and partly in the negative so far as the
i mposition of penalty on the owner-enployer under Section
44(3)(b) is concerned. before we proceed to resolve the
aforesaid conflict ~of decisions it will be profitable to
note a few background facts | eading to these appeals.

Cvil Appeal Nos. 15698-15699 of 1996

These two appeal s arise out of a notor acci dent wherein

the owner of a notor truck, appellant in these appeals, had
entrusted the said trust for driving to one Pritam Singh and
has enpl oyed one Hem Raj to be a cleaner attached to the
said truck. The said truck net wth an accident on 15th
February 1992 near Village Pul wahai on Kumarsai n Dhaml a Road
in the State of H nachal Pradesh. In the said ‘accident
driver Pritam Singh and cl eaner Hem Raj “died on spot. It is
the case of the appellant, owner of the truck, that having
cone to know about the accident on 16th February 1992 he
i mediately informed the Branch Manager of respondent no. 9-
i nsurance conpany about the accident. According to the
appel I ant, respondent no.9-insurance conpany had insured the
appel | ant conprehensively against all the risks arising out
of the use of the said notor vehicle.
That still the insurance conpany though bound to pay the
heirs of the deceased-enpl oyees appropri ate conpensation as
per the insurance cover, did not <carry out the said
obl i gation.

The two claimpetitions came to be filed by the heirs
and | egal representatives of deceased driver and cleaner
under the Conpensation Act before the Comm ssioner. for
Worknmen’ s Conpensation, Rajgarh district, Sirnmur, H-machal
Pr adesh. The said applications wee noved presunably by
exercising option available under Section 167 of ‘the Mt or
Vehicl es Act which lays down that ’'notw thstandi ng anyt hing
contained in the Wrkmen' s Conpensation Act, 1923 where the
death of, or bodily injury to, any person gives rise to a
claimfor conpensation under this Act and also under the
Workmen’ s Conpensation Act, 1923, the person entitled to
conpensation may wthout prejudice to the provisions of
Chapter X claimsuch conpensation under either of those Acts
but not under both’ - Thus these two applications wee in
substitution and in place of otherw se |egally permssible
claims before the Mot or Acci dent s Cl ai s Tri buna
functioning under the Mtor Vehicles Act. In the said claim
applications, the claimnts joined the appell ant-enpl oyer as
well as respondent no.9-insurance conmpany as respondents.
The Worknen’s Conmi ssi oner after hearing the parties
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concerned conputed the conpensation available to the
cl ai mant - dependents of the deceased enployees. So far as

the claim put forward by the heirs of the deceased driver
was concerned the Comm ssioner awarded a sum of Rs. 88, 968/ -
as comnpensati on. But as the conpensation due was not paid
ei ther by the appellant-enployer or by the insurance conpany
as and when it fell due the Commi ssioner awarded a penalty
of Rs. 41,984/- with interest at the rate of 6% per annum
fromthe date of the accident till the date of paynent under
Section 4A(3)(a) and (b) of the Conpensation Act. The
entire amount of Rs. 88,968/- with penalty of Rs.41,984/-
and interest thereon was held payable by the insurance
conpany to the claimants  jointly and severally wth the
appel | ant - enpl oyer. The said anobunt was nade payable by
respondent no. 9-insurance conpany on the basis that the
i nsurance conpany had insured the appellant against his
liability to neet the clains for conpensation for the death
of enployee dying in- harness giving rise to proceedings
agai nst the insured enployer —under the Conpensation Act.
Simlarly the Comm ssioner awarded a sumof Rs. 88,548/- to
the claimants being | egal = representatives of the deceased
cl eaner. In addition to the said anount, penalty of Rs.
44,274/ - with interest from the date of the accident till
the date of paynent was also nade payable by respondent
no. 9-i nsurance conpany.

The claimants were satisfied with the said awards.
Simlarly the appellant-owner was also satisfied wth the
sai d awards. However, the insurance conpany carried the
matter in appeals before the High Court and contended that
the insurance conpany woul d be |iabl e under the contract of
i nsurance only to nmake good the clainms for conpensation so
far as the principal anpbunts were concerned. But it could
not have been nade |Iliable to pay the ambunts of penalties
with interest thereon as ordered by t he Workmen’ s
Conmi ssi oner as these amounts of penal nature were awarded
agai nst the insured owner on account of his personal default
as per Section 4A(3) of the Conpensation Act and for such
default on the part of the insured the insurance conpany was
not liable to reinburse the insured. As noted earlier, the
said contention of respondent no. 9-i nsurance conpany
appeal ed to the H gh Court. The appeals wee all owed and the
awards of the Conmi ssioner under the Conpensation Act in so
far as they fastened the liability to pay the penalty and
interest on the insurance conmpany were set aside. The
amounts deposited in excess by the insurance conpany were
ordered to be refunded to it while the remaining anmounts
were ordered to be paid to the claimants. it was, however,
clarified that the claimants shall be at |iberty to recover
the anbunt of penalty and interest in accordance with | aw
fromthe enpl oyer, appellant herein

Cvil Appeal No.15700 of 1996

The appellant is the owner of a notor truck on which
deceased Prakash Chand was working as a driver, is the sole
heir and claimant for conpensation. Between 20th and 21st
August 1992 the said truck net wth a accident on Kalka-
Sima national highway in the State of H nachal Pradesh. it
resulted in instantaneous death of driver Prakash Chand. It
is the case of the appellant insured owner of the truck
that he inforned respondent no.2-insurance conpany which had
insured the appellant against risks arising out of the use

of the insured motor vehicle. That he was insured
conprehensively for all risks and the insurance conpany was
supposed to have i medi ately contracted t he | ega

representatives of the deceased driver and should have paid
the conpensation to the bereaved fanmily which it failed to
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do.

Respondent no.1, w dow of the deceased driver, filed a
Claim Petition before the Conmi ssioner for Wrknen's
Conpensati on exercising her option under Section 167 of the
Mot or  Vehicles act. The Workmen’s Conmi ssioner after
hearing the parties awarded a sum of Rs. 81,540/- as
conpensation along wth interest and further directed that
inthe event of failure to pay the said anbunt within one
nonth the penalty at the rate of 30% per annum on the
princi pal amount was to be paid by respondent no.2-insurance

conpany. The award obviously was passed jointly and
several ly against the appellant-owner as well as respondent
no. 2-i nsurance comnpany. The said award was chal | enged only

on behalf of respondent = no.2-insurance conpany before the
H gh Court. The High Court took the very sane view which it
took in the conpanion nmatters and exonerated respondent
no. 2-i nsurance conpany fromits liability to make good award
of penalty anmpunt as well as interest anpbunt on the
princi pal ‘ampbunt of Rs. 81, 540/-. I dentical order in these
terns was passed in this case as it was passed in conmon in
the other two appeals as stated earlier

Ri val Contentions

Learned counsel ~for the appellant-owners of the notor
vehicles who were admttedly enployers of deceased workmnen
contended before us that the view taken by the H gh Court of
H machal Pradesh in the inpugned judgnents and identica
view taken in the decisions of the Hgh Court referred to
earlier exonerating 'the insurance conpany of its liability
for making good the claimfor ~conpensation flow ng out of
the orders of additional interest and penalty as imnposed by
the Wirkmen's Commi ssioner —under Section 4a(3) of the
Conpensation Act were not justified on the schene of the
Conpensation Act read with the Mtor Vehicles Act.  That on
the contrary the decisions of Hi gh Courts representing the
contrary view laid down correct law It was alteratively
contended that in any view of the matter at |east the mddle
course adopted by the Division Bench of the GQujarat Hi gh
Court in the case of Radhabehn (supra) deserved to be
uphl ed.

On the other hand |learned counsel for respondent-
i nsurance conpanies submitted that on the schenes of the
Conpensation Act and the Mtor Vehicles Act the insurance
conpanies would be liable to neet the liability of the
i nsured enpl oyer-owners of the respective vehicles tothe
extent of the principal anmounts of conpensation which were
made payable to the clainmants by the insured enployers by
the Worknen’s Comm ssi oner. So far as penalty anobunts by
way of additional interest and additional conpensation as
contenpl ated by Section 4A(3) were concerned they were made
payable by the insured enployers for their own default and
for such default on the part of the insured, the“insurance

conpani es would not be liable and consequently they could
not be made to reinburse the said ambunts to the insured.
That such clainm would be dehors the contractual liability

flowing from the insurance policy as well as it would be
against the relevant statutory schene of the Mtor Vehicles
Act read with the Conpensation Act. It was, therefore,
contended that the view taken by the H machal Pradesh High
Court in the inpugned judgnents in favour of the insurance
conpani es and identical view taken by the other Hi gh Courts
falling in line represented the correct |egal position and
deserved to be uphel d.

Schemes of the Acts

Before we deal with the rival contentions and have a
| ook at the divergent viewpoints expressed by the different
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High Courts on this question, it will be necessary to keep
in viewthe relevant statutory schenes in the |light of which
this controversy has to be resolved. The Conpensation Act
deals with the provisions for paynment by certain classes of
enpl oyers to their workmen of conpensation for enpl oynent
injuries caused by accident. There is no dispute between
the parties that the deceased drivers and cleaner in these
cases were worknmen enployed by the appellant-enployers.
Section 3 of the conpensation Act deals with 'Enployer’s
liability for conpensation’. sub-section (1) thereof |ays
down that 'if personal injury is caused to a workman by
accident arising out of and in the course of his enploynent,
his enpl oyer shall be liable to pay conpensation in
accordance with the provisions of Chapter Il1'. It is also
not in dispute that fatal personal injuries were caused to
the worknen by accidents which arose out of and in the
course of their _enployment because of which they were
wor ki ng-on the notor ~ vehicles of the appellant-enployers
when they net their ends on ~account of nptor accidents.
Section 4 of the Conpensation Act  deals with ’Anpunt of
conpensation’. It lays down the  statutory schene for
conputing the conpensation payable in cases of the types of
accidental injuries suffered by the worknen concerned. The
enpl oyer, on a conjoint reading of Sections 3(1) and 4(1) of
the insured worknmen under circunstances  contenplated by

these provisions. Then follows Section 4A of the
Conpensation Act with which we are directly concerned. It
is, therefore, necessary to extract it in extenso. The said
Section during the relevant ~time, in 1992, when the

acci dents were caused read as under
"4-A, Conpensation - to e-paid, when
due and penalty for default. - (1)
Conpensati on under section 4 shal
be paid as soon as it falls due.
(2) In cases where the enployer
does not accept the liability for
conpensation to the extent clained,
he shal | be bound to make
provi si onal paynent based on the
extent of [iability  which he
accepts, and, such paynent shall be
deposited with the Conm ssioner or
made to the workman, as the cases
may be, without prejudice to the
right of the workman to make any
further claim
(3) Were any enpl oyer is in
default in paying the conpensation
due under this Act within one nonth
fromthe date it fell due, the
Conmi ssioner may direct that, in
addition to the anount of the
arrears, sinple interest at the
rate six per cent per annumon the
amount due together with, if in the
opi nion of the Comm ssioner there
is no justification for delay, a
further sum not exceeding fifty per

cent of such amount, shall be
recovered from the enployer by way
of penalty."

The said Section was further anmended by Act 30 of 1995
with effect from15.9.1995 and in the anended formit now
reads as under :

"4A, Conpensation to be paid when




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 17

due and penalty for default.-(1)

Conpensati on under section 4 shal

be paid as soon as it falls due.

(2) In cases where the enployer

does not accept the liability for

conpensation to the extent clainmed,

he shal | be bound to make

provi si onal paynent based on the

extent of liability  which he

accepts, and, such paynent shall be

deposited with the Conm ssioner or

made to the workman, as the case

may be, w thout prejudice to the

right of to workman to nake any

further claim

(3) Were any  enployer is in

default in paying the conpensation

due under this Act within one nonth

fromthe date it fell _due, the

Commi _ssi oner shal | -

(a) Direct that the enployer shall

in addition to the anount of the

arrears pay sinmple interest thereon

at the rate of twelve per cent per

annum or at such higher rate not

exceeding the maxi mum  of t he

I endi ng rates of any schedul ed bank

as may be specified by the Centra

Covernment, by notification in the

Oficial Gazette, on the  anpunt

due; and

(b) if, in his opinion, there is no

justification for the delay, direct

hat the enpl oyer shall, in addition

to the ampunt of the arrears and

i nterest thereon, pay a further sum

not exceeding fifty per cent of

such anpbunt by way of penalty:

PROVIDED that an order for the

paynment of penalty shall not. be

passed under clause (b) without

giving a reasonable opportunity to

the enployer to show cause why it

shoul d not be passed.

A nmere l|look at the aforesaid provision ‘shows that
Section 4A deals with the tine for paynent of conpensation
as required to be computed under Section 4. Sub-section (1)
thereof nmandates that compensation shall be paid as soon as
it falls due. Sub-section (2) thereof contenplates a
situation wherein the enployer though accepting his
liability to pay conpensation to his injured- workman
di sputes the extent of the claimof conpensation and in such
a case sub-section (2) enjoins him to nake provisiona

payment based on the extent of accepted liability by
depositing it with the Comm ssioner or to pay it directly to
t he wor kman. It is obvious that such an obligation of the

enpl oyer woul d not arise under Section 4A sub-section (2) if
he totally disputes his liability to pay on grounds |ike the
i njured person being not his enmployee or that the accident
was caused to himat a time when he was not in the course of
enpl oyment or that the accident caused to himdid not arise
out of his enploynent. | F such disputes are raised by the
enpl oyer then his obligation to make provisional paynment
under sub-section (2) of Section 4A would not arise and his
liability would depend upon the final adjudication by the
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Wor kmen’ s Conmi ssioner at the end of the trial. in that
light when sub-section (3) of Section 4A is seen it becones
obvi ous that once the conpensati on due under the Act becones
ascertained either provisionally under sub-section 92) or
finally on adjudication by the Commrissioner and if the
enpl oyer does not pay the sanme wthin one nonths fromthe
date it thus falls due, the Commi ssioner can direct under
sub-clause (a) of Section 4a(3) interest at the rate
provided therein and also penalty as contenplated by sub-
cl ause (b) thereof as per the anended Section 4A(3) of the
Conpensation Act but even under the unamended Section 4A(3)
which applied at the relevant tine a clear distinction is
made by the Legislature between the inposition of penalty by
way of a further sum not  exceeding fifty per cent of
conpensation found payable when it is not paid within the
requisite time as and when-it fell due.

Thus even inthe scheme of unanended Section 4A(3) or
as per ~the amended Section 4A(3) read with clauses (a) and
(b) thereof, it becones clear that additional anobunt of
conpensation can - be | evied -against the defaulting enpl oyer
by way penalty if it is shown that there is no justification
for the delay on his part in nmaking good the conpensation

amount to the claimant. I'nterest payable on the principa
amount, if not paid when it fell due, i's not considered by
the Legislature to ‘be a penalty. This is further

hi ghlighted by the proviso to Section 4A(3) as substituted
by Act 30 of 1995 which clearly indicates  that a penalty
amount under clause' (b) cannot be  inposed against the
enpl oyer without giving him reasonable opportunity to show
cause. No such show cause notice is contenplated while
i nposing interest on default —of paynment ~of the principa

amount on the part of the enployer as per Section 4A(3)(a).
Absence of this provision is obviously based on the
legislative intent that interest on principal anmount is not
by way of penalty. Therefore,~ the enpl oyer need not be

heard in this connection. A sinplicity default in paynent
of conmpensation within the tine of one nonth fromthe date
it fell due would automatically attract the provision of

sinmple interest under Section 4A(3) as per the rate
prescribed therein and for such inposition —of interest no
guestion of justification for the delay is countenanced by
the Legi sl ature. But while inposing penalty justification
for delay would b a good defence for the enployer for
neeting such claimfor penalty. The sane aspect is further
hi ghli ghted by Section 4A(3)(a) of the Conpensation Act as
exi sting on the Statute book at present which shows that the
i nterest payabl e under sub-section (3A) is to be paid to the
wor kman or his dependant while the penalty inposed is to be
credited to the State Governnent. It is in the light of the
aforesaid statutory Government. It isinthe light of the
aforesaid statutory schenme of Section 4A that the question
posed for our consideration has to be resol ved.

Section 19 of the Conpensation Act al so deserves to be
noted at this stage. Sub-section (1) thereof |ays down that
"if any question arises in any proceedi ngs under this Act as
to the liability of any person to pay conmpensation
(i ncluding any question as to whether a person injured is or
is not a wrkmn) or as to the amount or duration of
conpensation (including any question as to the nature or

extent of disablement), the question shall, in default of
agreenment, be settled by a Commi ssioner’. Sub-section (2)
of Section 19 bars the jurisdiction of Civil Court to

settle, decide or deal wth any question which is by or
under this Act required to be settled, decided or dealt with
by a Conmi ssioner, or to enforce any liability incurred
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under this Act. As per the aforesaid provisions any dispute
between the enployer-insured on the one hand and the
i nsurance conpany, that is said to have insured the enpl oyer
agai nst such clainms for conpensation under the Conpensation
Act, on the other has to be resolved in default of agreenent
between them by the Commissioner functioning under the
Conpensation Act and not by any GCvil Court. It may be
mentioned at this state that |earned counsel for the
contesting respondent-insurance conpanies nade it clear
before wuse that it is not their contention that the
i nsurance conpani es whi ch have insured the enpl oyers agai nst
such risks and clains are not liable to make good the
principal anmounts of compensation as awarded by the
Commi ssioner o the clainmants and that the insurance
conpani es under the said clains. But their only grievance
is against the liability sought to be enforced agai nst them
for reinbursing the clains for additional conpensation by
way of ~penalty and interest as inposed on the insured
enpl oyers ‘'under section 4A(3) of the Conpensation Act.

We nay now turn to the rel evant provisions of the Mdtor
Vehi cl es Act. Ref erence to these provisions becones
necessary because the workmen concerned suffered persona
injuries of fatal nature while they were working on notor
vehicles of their enployers. if they had suffered from any
personal injuries /during the course of and arising out of
the enployment while working the factory prem ses of the
enpl oyers or while carrying on their service obligations as
enpl oyees at any other place under the instructions of the
enpl oyers, the question of interaction of the Conpensation
Act and the Mdtor Vehicles Act would not ~arise and such
clains for conpensation would have squarely been governed
only by the Conpensation Act.

Hence it becones necessary for us to turn to the schene
of Motor Vehicles Act foisting liability on the insurance
conpani es which have insured such vehicles against 'third
party risks wundertaken by the insured. Chapter Xl of the
Mot or Vehicles Act deals with 'Insurance of notor vehicles
against third party risks -Section 146 |lays ‘down the
necessity for i nsurance against third party risk and
provides that ’'no person shall use, except as a passenger
or cause or allow any other person to use, a notor vehicle
ina public place, wunless there is in forcei relation to
the use of the vehicle by that person or that other person
as the case may be, a policy of insurance conplying withthe
requirenents of this Chapter’- Section 147 -deals wth
"Requirenents of policies and limts of Iiability -Sub-
section (1) or Section 147 along wth its proviso is
rel evant for our present purpose. Hence it is extracted as
under :

"147. Requirenments of policies and

l[imts of liability.-(1) In order

to conply wth the requirements of

this Chapter, a policy of insurance

nmust be a policy which-

(A) is issued by a person who is an

aut hori sed insurer; and

(b) insures the person of classes

of persons specified in the policy

to the extent specified in sub-

section (2)-

(i) against any liability which may

be incurred by him in respect of

the death of or bodily injury to

any person, including owner of the

goods or hi s aut hori sed
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representative carried in the
vehicle or damage to any property
of a third party caused by or
arising out of the wuse of the
vehicle in a public place;

(ii) against the death of or bodily
injury to any passenger of a public
service vehicle caused by or
arising out of the wuse of the
vehicle in a public place

Provided that a policy shall not be
required-

(i) to cover liability in respect
of the death, arising out of and in
the course personinsured by the
policy or in respect of bodily
injury sust ai ned by such an
enpl oyee arising out of and in the
course of his enploynent other than
a liability arising -under t he
Wor knen’ s Conpensation Act, 1923 (8
of 1923), in respect of the death
or, or bodily injury “to, any such
enpl oyee-

(a) engaged in driving the vehicle

or

(b) if it is a public service

vehicl e engaged' as a conductor of

the vehicle or in exam ning tickets

on the vehicle, or

(c) if it is a -goods carriage

being carried in the vehicle, or

(ii) to cover any contractua

liability."

Sub-cl ause (b) of Section 147(1) read with the proviso
| ays down a statutory schene of ~conmpul sory coverage of
liability incurred by the enployer vis-a-vis his enployees
when they sustain injuries by the use of notor  vehicles
during their enploynent and on account of notor accidents
arising out of and in the course of their enploynent and on
account of notor accidents arising out of and in-the course
of their enploynent. But the statutory coverage for such
liability would be limtedt the extent of liability of the
i nsured enpl oyer arising under the Wrknen's Conpensation
Act in respect of death or bodily injury to such enployees.
As the notor accidents resulted in fetal injuries to the
enpl oyees who were either driving or were being carried in

the goods carriage as cleaner whatever liability. was
i ncurred by insured owners of the goods wvehicles in
connection with proceedings arising out of the Conmpensation
Act was covered by the statutory liability  of the

respondent -i nsurance conpani es. The very same result would
follow when we turn to the relevant clause of the insurance
policies to which our attention was invited by |earned

counsel to the appellants. Section Il in the Insurance
Policy of respondent no.9-insurance conmpany which had
insured the appellant, dealt wth ’liability to third
parties’ -Rel evant clause of sub-section (1) of Section Il of

the said Policy reads as under:
"1. Subject to the Limts of
Liability the Conpany wil |
i ndermi fy the Insured against al
suns including claimant’s cost and
expenses which the Insured shal
becorme legally liable to pay in
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respect of

(i) Death of or bodily injury to
any person caused by or arising out
of the wuse (including the |oading
and/ or unl oadi ng) of the Mbtor

Vehi cl e.

(ii)..... A,
PROVI DED ALVAYS t hat: -
(a)......

(b) Except so far as necessary to
neet the requirements of Section
92A and Section 95 of the Mtor
Vehicles Act, 1939, the Conpany
shall not be liable in respect of
death of or bodily injury to any
person in the —enploynment of the
Insured arising out of and in the
course of such enpl oynment.

(c) Except so far as is necessary
to neet the requirenments of section
95 of the Mtor Vehicles Act, 1939,
inrelation to liability under the
Wor kmen’ s Compensation Act, 1923,
the Company shall not be liable in
respect of death of or bodily
injury to any person (other than a
passenger carried by reason of or
in pursuance of a contract of
enpl oyment) being carried in or
upon or entering —-or nmounting or
alighting fromthe Mtor Vehicle at
the time of the occurrence of the
event out of which any claim

arises.”
A conjoint reading of these provisions in the Insurance
Policy shows that the i nsurance conpany insured the

enpl oyer-owners of the insured notor vehicles against al
liabilities arising under the Wrknmen' s Conpensation act for
which statutory coverage was required under Section 95 of
the Motor Vehicle Act, 1939 which is anal ogous to Section
147 of the present Mtor Vehicles Act noted earlier
Section 149 deals with ’'Duty of insurers to satisfy
judgrments and awards agai nst persons insured in respect f
third party risks’. The nmoot question is whether the
i nsurance coverage as available to the insured enployer-
owners of the notor vehicles in rellation to their
l[iabilities under the Wbrkmen s Conpensation Act of account
of notor accident injuries caused to their workmen would
i nclude additional statutory liability foisted on the
i nsured enpl oyers wunder Section 4A(3) of the Conpensation
Act .

Consi deration of the question

The question posed of our consideration is required to
be resolved in the light of the aforesaid statutory schenes

of the two interacting Acts. It is not in dispute —and
cannot be disputed that the respndent-insurance comnpanies
concerned will be statutorily as well as contractually
liable to make good the clains for conmpensation arising out
of the enployers’ liability conmputed as per the provisions
of the Conpensation Act. The short question is whether he
phrase 'liability arising under the Conpensation Act’ as

enpl oyed by the proviso to sub-section (1) of Section 247 of
the Motor Vehicles Act and as found in proviso to clause (i)
of sub-section (1) of Section Il of the Insurance Policy,
woul d cover only the principal anpbunt of compensation as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 17

conput ed by t he Wor knmen’ s Conmi ssi oner under the
Conpensati on Act and nmamde payabl e by the insured enpl oyer or
whether it could also include interest and penalty as
i mposed on the insured enpl oyer under conti ngenci es
contenpl ated by Section 4A(3)(a) and (b) of the Conpensation
Act .

On a conjoint operation of the relevant schenmes of the
aforesaid twin Acts, in our view, there is no escape from
the conclusion that the insurance companies will be |liable
to nake good not only the principal amunts of conpensation
payabl e by insured enployers but also interest thereon, if
ordered by the Commissioner to be paid by the insured
enpl oyers. Reason for this conclusion is obvious. As we
have noted wearlier the liability to pay conpensati on under
the Worknen's Conpensation Act gets foisted on the enpl oyer
provided it is shown that the workman concerned suffered
frompersonal injury, fatal or otherwise, by any notor
accident arising out of and in the course of his enploynent.
such an accident is also covered by the statutory coverage
contenplated by Section 147 of the Mdtor Vehicles Act read
with the -identical provisions -under the very contracts of
i nsurance reflected by the Policy which would made the
i nsurance conpany liable to cover all such clainms for
conpensation for which statutory liability is inposed on the
enpl oyer under Section 3 read wth Section 4A of the
Conpensati on Act. Al  these provisions represent a well-
knit scheme for conputing the statutory liability of the
enpl oyers in cases of such accidents to their workmen. As
we have seen earlier while discussing the scheme of Section
4A of the Conpensation Act the legislative intent is clearly
di scernible that once conpensation falls due and wthin one
nonth it is not paid by the enployer  then as per Section
4A(3)(a) interest at the permissible rate gets added to the
sai d principal anmount of compensation as the clainmnts would
stand deprived of their legally due conpensation for a
peri od beyond one nmonth which is statutorily granted to the
enpl oyer concerned to nmmke good his liability /for the
benefit of the claimnts whose bread-wi nner nmight have
either been seriously injured or mght have lost his life.
Thus so far as interest is concerned it is alnpbst automatic
once default, on the part of the enployer in paying the
conpensation due, takes place beyond the permssible limt
of one nonth. No elenent of penalty is involved therein. It
is a statutory elongation of the liability of the enployer
to nake good the principal amount of conpensation wthin
permissible time limt during which interest may not run but
otherwise liability of payi ng i nterest on del ayed
conpensation will ipso facto follows. Even | though the
Conmi ssi oner under these circunstances can inpose a further
l[iability on the enployer under circunstances and wthin
[imts contenplated by Section 4A(3)(a) still the'liability
to pay interest on the principal anpbunt under the said
provision remains a part and parcel of the statutory
l[iability which is legally liable to be discharged by the

i nsured enpl oyer. Consequently such inmposition of interest
on the principal anount would certainly partake the
character of the legal liability of the insured enployer to
pay the conpensation anbunt with due interest as inposed
upon him under the Conpensation Act. Thus the principa
amount as well as the interest made payabl e thereon woul d
remain part and parcel of the legal liability of the insured

to be discharged under the Conpensati on Act and not dehors
it. It, therefore, cannot be said by the insurance conpany
that when it is statutorily and even contractually liable to
rei mburse the enployer qua his statutory liability to pay
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conpensation to the claimants in case of such notor
accidents to his worknen, the interest on the principa

amount which al nbst autonmatically gets foisted upon himonce
the conpensation anount is not paid wthin one nonth from
the date it fell due, would not be a part f the insured
l[iability of the enployer. No question of justification by
the insured enployer for the delay in such circunstances
woul d arise for consideration. It is of course true that
one nonth’'s period as contenpl ated under section 4A(3) may
start running for the purpose of attracting interest under
sub-clause (a) thereof in case where provisional paynent
beconmes due. But when the enployer does not accept his
liability as a whole under circunstances enunerated by us
earlier then section 4A(2) would not get attracted and one
nonth’s period would start running from the date on which
due conpensati on payabl e by the enpl oyer is adjudicated upon
by the Conmissioner and” in either case the Conmi ssioner
woul d be justified in directing paynment of interest in such
contingencies not only from the date of the award but al so
fromthe " date of the accident concerned. Such an order
passed by the Comm ssioner would remain perfectly justified
on the schene of Section 4A(3)(a) of the Conpensation Act.

But simlar consequence wll not follow in case where
additional anpbunt s added to the principal anount of
conpensation by way of penalty to be |evied on the enpl oyer
under circunstances contenplated by Section 4A(3)(b) of the
Conpensation Act after issuing show cause notice to the
enpl oyer concerned who will have reasonabl e opportunity to
show cause why on account of sone justification on his part
for the delay n paynent of the conmpensation anount he is not
liable for this penalty. However if ultimately the
Conmi ssioner after giving reasonable opportunity to the
enpl oyer to show cause takes the viewthat there is no
justification for such delay on the part of the ' insured
enpl oyer and because of his unjustified delay and due to his
own personal fault he is held responsible for the delay,

t hen the penalty would get inmposed on him That woul d add
a further sumupto 50%on the principal anmount by way of
penalty to be nade good by the defaulting enployer. 'So far
as this penalty amount is concerned it cannot be said that
it automatically flows from the main liability incurred by
the insured enployer under the Wrknen s Conpensation ‘Act.

To that extent such penalty amobunt as inposed upon the
i nsured enpl oyer would get out of the sweep of the term
"liability incurred” by the insured enpl oyer as contenpl ated
by the proviso to Section 147(1)(b) of the Mtor Vehicle Act

as well as by the terms of the Insurance Policy found in
provisos (b) and (c) to sub-section (1) of (section |

t her eof . On the aforesaid interpretation of  these tow
statutory schenes, therefore, the concl usi on becones

inevitable that when an enployee suffers from -a notor
accident injury while on duty on the notor vehicle belonging
to the insured enmployer, the claimfor conpensation payable
under the Conpensation Act along with interest thereon, if
any, as inposed by the Commi ssioner Section 3 and 4A(3)(a)
of the Conpensation Act wll have to be nade good by the
i nsurance conpany jointly with the insured enployer. But so
far as the anmount of penalty inposed on the insured enpl oyer
under contigencies contenplated by Section 4A(3)(b) is
concerned as that is on account of personal fault of the
i nsured not backed up by any justifiable cause, the
i nsurance conpany cannot be nmmde liable to reinburse that
part of the penalty anount inmposed on the enployer. The
latter because of his own fault and negligence will have to
bear the entire burden of the said penalty anount wth
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proportionate interest thereon if inposed by the Wrknen's
Conmmi ssi oner .
Consi deration of the judgnents of the Hi gh Courts

It is nowtine for us to have a | ook at the judgnents
of the different H gh Courts which have reflected different
vi ewpoints on this question. We shall first deal with those
judgenents of the high Courts wherein a viewis taken that
the insurance conpany would be fully exonerated from the
obligation to neet the clains for interest and the penalty
amounts inposed on the insured enployer as per Section
4A(3) (a) and (b) of the Compensation Act. For taking the
aforesaid view in the inpugned judgnments the H gh Court of
H machal Pradesh has strongly relied upon two decision
Karnat aka H gh Court and the Gujarat High Court. We will,
therefore, in the first-instance deal w th these judgnents.

In the case of “Oiental Insurance Co. Ltd. v. Raju &
O's. (supra) a Bench of two |earned Judges of the Karnakata
Hi gh Court on the express terns of the Insurance Policy in
that case took the viewthat “the Policy did not extend to
indemmify the insured in respect of any interest and/or
penalty which ~may be inposed on the insured on account of
his failure to conmply with the requirements of the Wrknen's
Conpensation Act. There was an express exclusion clause qua
this liability wunder the |Insurance Policy and consequently
the Karnataka Hi gh Court rightly cane to the conclusion on
the facts of that case that liability arising under Section
4A(3) of the Conpensation Act to pay interest on the
princi pal ampbunt as inposed on the insured was not required
to be net by the insurance conmpany. Said judgment proceeds
onits own facts. it is of no real assistance of resolving
the present controversy.  The second judgnent relied upon by
the H machal Pradesh High Court is rendered by a |earned
Singl e Judge of the Hi gh Court of Gujarat in the case of
Jayantialal & Co. (supra). It has laid down that penalty
under Section 4A(3) of the Wrknmen's Conpensation Act s
i nposed on the owner of the offending truck for remaining
indifferent to his statutory liability to nmke paynent in
time. Such a liability arising out of personal fault of the
i nsured enployer is not required to be net by the insurance
conpany. The aforesaid view of the l'earned Single Judge of
the Gujarat Hi gh Court is in consonance with the schene of
the Compensation Act as well as the Mtor Vehicles Act as

di scussed by us earlier. Therefore, in our view, it |ays
down the correct |egal position so far as the penalty clainms
are concer ned. However in so far as the aforesai d decision

takes the viewthat the insurance conpany would not be
liable even to neet the claimof interest at the rate of 6%
per annum on the amount of conpensation as inmposed upon the
i nsured enpl oyer under Section 4A(3) of the Conpensation
Act, the sanme is not borne out from the schene of the
aforesaid two Acts and to that extent the said decision has
to be overrul ed. W may in this connection refer ([ to a
latter Division Bench judgment of the Gujarat High Court in
the case of Radhabehn (supra) wherein the Division Bench of
the High Court has taken the viewthat when penalty is
i nposed on the enpl oyer under Section 4A(3) it is on account
of the default and negligence of the enployer for which he
is personally reasonable and the |egislature would never be
said to have intended that there should be a compul sory
i nsurance covering the liability of an enployer of paynent
of penalty. So far as the interest in concerned the
Division Bench took the viewthat such liability was a
natural corollary of the liability to nake payment of
Conpensation and, therefore, it would be covered by the
schene of statutory coverage and consequently the insurance
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conpany would be required to make good that <claim and
rei mourse the ampunt of liability to that extent inmposed on
the insured enployer. The af oresai d extent inposed on the
i nsured enpl oyer. The aforesaid decision of the Gujarat
H gh Court has inmpliedly overruled the contrary view
expressed by the inpliedly overruled the contrary view
expressed by the learned Single Judge of that Court in
Jayantilal & Co. (supra) so far as the Iliability of the
i nsurance conpany to neet the interest claimis concerned.
In the schemes of the Conmpensation Act and the Mtor
Vehicles Act as discussed by us earlier the conclusion to
which the Division Bench of the Hgh Court of GQujarat
reached in Radhabehn’ s ' case (supra) is the correct
conclusion. The said decision of the Division Bench rightly
takes the niddle course and answers the correct concl usion

The said decision of° the Division Bench rightly takes the
m ddl e course and-answers the question for consideration
partly in. favour of the insurance conpany so far as the
penalty clains are concerned and partly against the
i nsurance conpany so far as the clains for interest are
concer ned.

W may now refer to another Division Bench judgnent of
the Gujarat H gh Court inthe case of Gautam Transport,
Bhavnagar (supra) wherein it is held that the insurance
conpany would not be liable to nmeet the claimarising out of
penalty inmposed on the insured enployer under Section 4A(3)
of the Conpensation Act as the penalty arose on account of
clear violation of statutory provisions of the Conmpensation
Act by the enployer ~and that could never be said to have
been contenplated by the insurance conpany while offering
contractual coverage as the said penalty would be the result
of the negligence on the part of the insured. [|n our view,
the said decision is in consonance with the schenmes of the
Conpensation Act and the Mdtor Vehicles Act as discussed by
us earlier. Wmy in this connection refer to a decision of
the Hgh Court of Delhi in the case of Oriental |nsurance
Co. Ltd. v. Hasnmat Khatoon & Os. ((supra). A learned Single
Judge of the Delhi Hgh Court on the schenes of the
Worknmen’ s Conpensation Act and the Motor Vehicles act has
taken the viewthat the liability covered by the statutory
coverage of insurance is to nake good the claim for
conpensation and that liability would not-include interest

and penalty. in our view, the said decision |ays down the
correct legal position so far as award of penalty against
the insured enployer is concerned. But in so far “as it

hol ds that even for the claimof interest on the principa
amount of compensation, as inposed on the insured, the

i nsurance conpany would not renmain liable, it has to be
overrul ed.

W nmay now refer to the other set of judgnents, on
which reliance was pl aced | earned counsel for t he
appel | ant s. In the case of Oriental Fire and General Ins.

Co. Ltd. v. Nani Bala & Ant. (supra) a |learned Single Judge
B.L. Hansaria, J. (as he then was) speaking for the High
Court of Judicature at Gauhati had to consider the question

whet her any liability could be inposed upon the insurer of
the of fending vehicle which had caused accidental injury o
the enpl oyees of the insured enployer. It was decided in

the said case on a conjoint operation of the Mtor Vehicles
Act and the Conpensation Act that the provisions o the
Conpensation act cannot be viewed in isolation when the
Mot or Vehicles Act has specifically stated that a policy of
i nsurance cannot exclude the Iliability arising wunder the
Conpensation Act and that the expression 'any person’ has to
cover an insurer also. The aforesaid decision was rendered
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entirely in a different context and was not concerned with
the question whether the insurance conpany would be liable
to neet the claimof penalty ampbunt and interest as awarded
under Section 4A(3) of the Conpensation Act against the
insured enployer. It is, therefore, of no assistance in the
present cases. However the sane | earned Judge speaking on
behal f of a Division Bench of the Orissa High Court in the
case of Khirod Nayak v. Conmi ssi oner for Worknmen's
Conpensation & ors. (supra) has taken the view that when any
penalty is inposed on the insured enployer under Section
4A(3) of the Conpensation Act along wth interest the
i nsurance conpany would be liable to make good the entire
claim |In the Iight of the scheme of both the relevant Acts
as discussed by us earlier it has to be held that the
aforesaid view of the ~Division Bench of the Oissa High
Court in so far as it holds that the insurance conpany woul d
be liable to neet the claimof penalty to the tune of 50% of
the amount of ~conpensation as inmposed on the insured
enpl oyer i's not correct. But so far as it is held that the
i nsurance conpany would be liableto neet the claim of
interest at the rate of 6% per annum as granted under
Section 4A(3) of the Conpensation Act, the same is justified
on the schene of the Act. ~Aforesaid decision of the Oissa
H gh Court has to ‘be partly overruled to the aforesaid
extent. W nmay now turn to a decision of the Madhya Pradesh
Hi gh Court in the case of New India Assurance Co. Ltd. v.
Guddi & Os. (supra). A learned Single Judge in the said
case took the view ‘that on the schene of Section 4A(3) of

the Conpensation Act the insurance conpany w |l have to make
good the claimof interest and penalty as inposed upon the
i nsured enpl oyer. In the light of what we have discussed

earlier it must be held that the said viewis partly correct
inso far as it is held that the insurance conpany woul d be
liable to pay the amunt of interest inposed upon the
i nsured enpl oyer by the Worknen's Comm ssi oner under Section
4A(3). But to the extent it seeks to cover even the penalty
amount and nakes obligatory on the insurer to neet the said
claimof penalty inmposed upon the insured enployer it nust
be held that the same is not correct and is not borne out
fromthe schene of the Acts discussed by us. ~To that extent
the said decision of the learned Single Judge would stand
partly overruled. 1In the case of United I'ndia Insurance Co.
Ltd. v. Roop Kanwar & ors. (supra) a |earned Single Judge of
the Rajasthan High Court had to consider a situation where
on payrment of additional prem umthe insurance conpany had
agreed in the light of endorsement no.16 of the Policy to
cover all liabilities incurred by the insured under
Wor kmen’ s Compensation Act. In view of this | contractua
coverage of liability the insurance conpany in that case was
held liable to nmeet the claim of penalty and interest as
i mposed wupon the insured under Section 4A(3)- of the
Conpensati on Act. Thi s judgnent proceeded on its own facts
and was concerned with a situation converse to the one as
was examned by the Karnataka High Court in Oienta
I nsurance Co. Ltd. v. Raju & Os. (supra). In the case
deci ded by the Karnataka Hi gh Court, as seen earlier, there
was an express exclusion of such liability of the insurance
conpany. In the aforesaid case decided by the Rajasthan
H gh Court there was an expression inclusion of such
liability for the insurance conpany which had taken
additional premium This judgnent also, therefore, is of no
assi stance to either side.

As a result of the aforesaid discussion it rmust be held
that the question posed for our consideration nust be
answered partly in the affirmative and partly in the
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negati ve. In other words the insurance conpany wll be
liable to nmeet the <claim for conpensation along wth
interest as inposed on the insured enployer the Wrknen's
Comm ssi oner under the Conpensation Act on the conjoint
operation of Section 3 and Section Act on the conjoint
operation of Section 3 and Section 4A sub-additional anount
of conpensation y way of penalty inmposed on the insured
enpl oyer by the Wrknmen’s Conmi ssioner under Section 4(3)
(b) is concerned, however, the insurance conpany woul d not
remain liable to reinmburse the said claimand it would be
the liability of the insured enpl oyer al one.

In view of the aforesaid conclusion of ours the present
appeals will have to be partly allowed, The i npugned
judgrments of the High Court will stand confirmed to the
extent they exonerate the respondent-insurance conpanies of
the liability to pay the penalty inposed on the insured
enpl oyers by the Worknmen s Conm ssioner under Section 4A(3)
of the Conpensation Act. But the inpugned judgnents wll be
set aside tothe extent to which they seek to exonerate
i nsurance conpanies for neeting the clains of interest
awar ded on the principal conpensation anmounts by the
Wor kmen’ s Conmmi ssi oner on account of default o the insured
in paying up the conmpensation anmount wthin the period
contenmpl ated by Section 4A(3) of the  Compensation Act.
Accordingly it nmust be held that the respondent insurance
conpany will be liable to neet the claimof the appellant-
insured in Appeal s. Nos. 15698-15699 of 1996 to the extent of
Rs. 88,548/- in Claim Case No.2 of 1992 wth interest
thereon at the rate of 6% per annum of from the date of

accident till the date of paynent. But the redpondent-
i nsurance conpany wll not be liable to neet the claim of
penalty of Rs.44,274/- inposed on the appellant-insured
along with the interest of 6% per annum on the said anount
of Rs. 44,274/ - . To that extent the award  of the
Conmi ssioner will stand nodified. So far as the CaimNo.3

of 1992 is concerned the respondent-insurance conpany wil |
be liable to reinburse the conpensation anount of Rs.
88,968/- with interest at the rate of 6% p.a. thereon from
the date of the accident till the date of payment. /But it
will stand exonerated of its liability of reinbursenent so
far as the penalty amount of Rs.41,984/- and -amount of
interest at 6%p.a. thereon are concerned. —To that extent
the award of the W rkmen's Commi ssioner in Claim Case No.3
of 1992 will stand nodified. Sinmlarly in Cvil Appeal No.
15700 of 1996 the inpugned judgrment of the Hi gh Court wll
stand partly set aside s far as the claimfor interest as
i nposed on appellant-insured is concerned and the award of
the Worknen’s Commissioner in so far as his award of Rs.
81,540/ - as conpensation along with interest wll ~stand
confirmed. But the further part of the award to the extent
it directs that in the event of failure to pay the said
amount within one nonth a penalty of 30% p.a. shall be
payabl e by the insurance conmpany, will stand set " aside.
Consequently the respondent-insurance conpany in this case
will be liable to pay Rs.81,540/- by way of conpensation
with interest at 6% per annumthereon fromthe date of the
accident till the date of paynent to the clainmants. The
awards of the Conmissioner will stand nodified accordingly.
They will obviously remain untouched so far as they are
against the enployers. It will be open to the claimnts to
enforce their <clainms of penalty ampbunts with proportionate
i nterest thereon agai nst enpl oyers concerned.

In the result all these three appeals are partly
allowed as aforesaid. In the facts and circunstances of
these cases there will be no order as to costs.
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