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1. These three appeals under Section (2) of  the Supr ene
Court (Enlargenent of Criminal Appellate Jurisdiction) Act
read with Section 379 Cr.P.C. are filed against the judgnent
of the Hi gh Court of Kerala. Original accused nos. 2 to 5
and 7 to 15 are the appellants herein. Al toget her 15
accused were tried by the Sessions Judge, Alleppey for
of fences puni shabl e under Sections 143, 147, 148, 149, 286,
452, 323, 324, 326, 436 and 302 I.P.C. A-1 was nmurdered
sonetinme during the pendency of the trial and the remaining
accused were acquitted by the trial court. The State of
Kerala filed an appeal against the acquittal in the H gh
Court. During the pendency of the appeal A-6 died and the
Hi gh Court convicted the remaining accused, who are the
appel | ant s before wus, and sentenced them to under go
i mprisonnent for life under Sections 302/ 149 |.P.C. and for
other periods varying fromsix nonths to five years under
the other charges. Hence the present appeal s. The
prosecution case is as foll ows:

The accused are said to be the synpathisers of the
R S.S. having political aninpbsity towards the synpathisers
of Marxist Party to which the injured wtnesses and the
deceased belong. One R S.S. synpathiser by name Sivan was
al l eged to have been done to death by the Marxists earlier
This aggravated the strained feelings. On the night  of
9.11.81 the accused having fornmed thenselves into an
unl awful assenbly arned with deadly weapons |i ke choppers,
sword sticks, axes, lathis and iron rods unl eashed terror in
Thekkekara at Mankonbu in Kuttanad and comrmitted a series of
crimnal acts. At about 1 Oclock in the night, the accused
16
in the first instance approached the house-cumtea shop of
P.W4, cut open the fence of the house and A1 to A-5
entered the house and thereby committed the housebreaking.
A-2 inflicted a cut injury with a chopper on the head of
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P.W4. A-3 and A-5 inflicted several injuries on P.W5 and
when P.W6. wife of P.W4. intervened. she was Kkicked and
pushed down. Thereafter A-8 poured petrol over the roof and
set fire to the tea shop. Then they proceeded to the bunk
shop of Thankappan and A-8 set fire to that shop

Thereafter they proceeded to Kuttan Taluk comrittee office
of CP.1.(M. trespassed into the conpound. broke open the
front door and sone of them entered the building. and
damaged the furniture and other articles. A-8 poured petro

and set fire. Thereafter the accused proceeded to the east
along the road and reached the house of Thankappan and
surrounded the house. A8 poured petrol and set fire to the
house. Thankappan woke up and extinguished the fire by
pouring water. P.W7. his wife. got out of the house with
the children and she cried out ,to her husband that the
assail ants we.’e R'S. S nmen. Wen Thankappan go out of
the house. A-1 inflicted cut injury with a chopper on his
ri ght shoul der. The deceased rushed to the east and was
chased' by all the accused. The deceased then rushed to the
south and stepped into the courtyard of P.W34. But the
accused reached the place and A-4 inflicted a cut injury on
the neck with an axe. The deceased fell down. Al. A-2. A3
and A-5 inflicted a number of injuries with choppers and
swords. Thereafter  A-1-  cut and severed the head of the
deceased and took /up the head of the deceased raising war
cries and proceeded along the road. On the way they also
cane to the tea shop of P.W 11 and set fire to the sane.
Li kewi se they damaged the house of P-W 10. Thereafter the
accused went to the |ocal conmttee office of CP.1.(M and
set fire to the furniture. After that they proceeded towards
the weast raising cries and placed the severed head of the
deceased on the bridge. Then then proceeded along the
eastern side of the bridge and reached the boat shed
bel onging to the union and they set fireto the same causing
a loss of Rs. 1 lac. P.W39. S. | of Police. attached to
Pul i ncunnu Police Station on getting information about the
atrocities proceeded to the place of incident with/a party
and recorded Ex.P.1. the statenment of P.WI and registered
the crinme and issued the F.1.R P.W40. Dy.S.P., took up the
i nvestigation. held the inquest over the dead body and the
severed head and visited various places where the damage had
been caused. and prepared mahazars in respect of the above
sai d places of occurrence. P.W29. the Doctor. examned the
infjured wtnesses and issued the wound certificates in
respect of the injuries found on them P.W31l. Assistant
Prof essor of Forensic Medici nes conducted the post-nortem on
the body of the accused and the severed head and issued the
post-nortem certificate. The accused were arrested on
various dates and after conpletion of the investigation, the
charge-sheet was filed.

2. The prosecution exam ned as many as 41 w tnesses. The
accused pl eaded not guilty. During the trial P. .
4.5.6.9.12. 14.15.16.17.19.20.22.23.24.25.27.34.37 and 38
turned hostile. and they did not support the prosecution
case. Then there remained P.W.1 to 3.7.8.10.11 and 13 who
supported the prosecution story and who are adnmittedly
interested and inimcal wtnesses. The trial court in the
first instance discussed the evidence of P.WI in detai
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and pointed out various infirmties. According to PW 1,
he gave the report Ex.P. 1 at about 4 AM on 10.11.81 and
admttedly it reached the Magistrate only on 12.11.1981 and
the trial court rightly pointed out that this delay renders
Ex.P. 1 suspicious in the absence of any explanation. Wth
that background the trial court proceeded further to discuss
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the evidence of the remaining eye-witnesses. P.W.1 to 3
formed one group. P.W 1 had nerely identified sone of the
accused in the group but did not attribute any overt acts to
any one of them He merely stated that there could be 16 to
18 per sons. The trial court al so poi nt ed vari ous
i nconsi stencies between the versionin Ex P. 1 and his
present evidence. The version given by PPW2 is found to be
contrary to the one given by PPW 1. The trial court pointed
out nunerous inconsistencies in the evidence of P.W3 and
observed that it was extrenely difficult to believe him
P.W7 was the wife of the unfortunate deceased Thankappan
but her version is inconsistent with the one given by P.WI
in respect of novenents of sone of the accused. She has
not, however, witnessed the attack on the deceased fully.
She naned as many as 9 accused. She was cross-exam ned at
length as to how she could cone to know that. The tria
court after exam ning many admssions nmade by her held that
her evidence is totally false when she deposed that she
recogni sed these accused persons and noted that she is an
interested “witness and shefell inline with the version
given by P.W-1. W may point out that the trial court has
poi nted out a number of inconsistencies and infirmties in
her evidence which totally affects her veracity. Coning to
the murder of Thankappan, the prosecution could rely only on
the evidence of P.W8. The trial court noted that not a
single neighbor has been cited to prove any part of the
occurrence except P.W 8. P.W8 deposed that she was a tadi-
tapper and that on the night of9.11.81 he woke up hearing a
| oud cry. He cane out and he saw a man runni ng 'ahead. Then
he saw the occurrence nanmely the attack on the deceased by
A-1 to A-5 and he coul d not recognise the others. He clained
to have seen the entire incident in thelight of the burning
electric light on the northern side of the house belonging
to P.W34. Adnmittedly P.W8 is also an interested witness.
But for the presence of the light,” he could not have
wi tnessed the occurrence and the presence of light itself
becanme hi ghly suspicious because P. W34, Indra, the owner of
the house did not support the prosecution case regarding the
presence of the light and she stated that during the  night
time that light in the courtyard would be -switched off.
That apart there are sonme tell-tale adnmssions in the
evi dence of P. W8 which throw any anpbunt of doubt about the
electric light burning at the relevant tinme. Several ~ ot her
di screpanci es al so have been pointed out in his —evidence.
Yet another grave infirmty in his evidence is that he
commtted mstake conpletely in identifying the accused in
the court. The prosecution, however, contended before the
trial court that P.W8 was afraid of the accused and in
maki ng wong identification he colluded with the defence. In
view of this serious defects in his evidence the trial court
held himto be a false witness. In this view of the matter
the trial court acquitted all the accused.

3. The High Court in an appeal against acquitta
proceeded to exam ne the evidence of the remai ning wtnesses
who sought to support the prosecution case.
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Then in a very short judgnent the High Court sought to place
reliance on the evidence of some of the remaining wtnesses.
The High Court strangely placed reliance on the evidence of
P.W8 who is the sole witness in respect of the murder of
Thankappan and on the basis of his evidence convicted al
the appell ants under Sections 302/149 |.P.C. The High Court
pointed out that the evidence given by PPW8 in the first
stage of examination was correct and the later part of his
evidence regarding the identification of the accused was
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only a result of collusion. W are afraid that on the basis
of such hopelessly inconsistent testinony of the sole
wi tness, the convictions of the appellants could not have
been awarded. Even with regard to other incidents involving
| esser offences, the H gh Court has not discussed their
evi dence and has not at all adverted to the various reasons
given by the trial court for rejecting their evidence.

4, If we may say so, the Hi gh Court has not pointed out
any strong grounds warranting interference in an appea
agai nst acquittal. Having exam ned the entire evidence and
havi ng gone through the two judgments of the courts bel ow,
we are of the viewthat the trial court rightly acquitted
the accused and that is the only view possible in this case.
The Hi gh Court without any basis whatsoever reversed the
said order of acquittal. Therefore there is no other
alternative except to set aside the judgnent of the High
Court and restore the judgnent of the trial court acquitting
the accused. Accordingly all these appeals are all owed.

19




