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ACT:

Prevention of Corruption Act, 1947-Section 4(1)-Scope
of - Accused charged wi th denmandi ng and taking illega
gratification-Many,/ prosecution wtnesses turned hostile-
Statenments made by witnesses in the course of investigation-
If could be used as substantive evi dence-Evidence of police
i nspector-1f needs corroboration

Panch wi t nesses-d erks-1f coul d not be call ed
i ndependent witnesses.

HEADNOTE

The accused (appellant) who was charged with of fences
under section 5(1) (d) of the Prevention of Corruption Act
and section 161 of the Penal ( Code was convicted and
sentenced by the Speci al Judge. The convictions and
sentences were confirned by the Hi gh Court.

The prosecution alleged that the scooter rickshaw of
the conpl ai nant driven by his driver was one day involved in
atraffic accident and the vehicle was taken to the police
station by the accused who was a police constable. The
conpl ai nant obtained orders of the Magistrate for “its
rel ease but the accused declined to release the vehicle
unl ess he was paid a sumof Rs. 60. The conplai nant” was not
prepared to pay the sum demanded. He then went to an
I nspector of the Anti-Corruption Department and |odged a
conpl ai nt t hat the accused was denmandi ng il I egal
gratification from him for the release of his scooter
ri ckshaw whi ch was ordered by the Magistrate to be rel eased

The prosecution further alleged that the |nspector
called two panch witnesses and after noting down the nunbers
of six ten rupee currency notes given by the conplainant,
treated them with phenol phthal ene powder and gave themto
the conplainant. It was arranged that the conpl ai nant shoul d
hand over the currency notes to the accused and should
thereafter nmake a signal at which the Inspector and panch
wi t nesses would enter the room The conplainant carried out
the plan as arranged and gave the call on which the
I nspector and panch wtnesses entered the room of the
accused. On seeing the Inspector, the accused renoved the
currency notes fromhis pocket and flung them across the
wall into the adjoining room The notes were collected and
when conpared wi th the nunbers noted earlier, they tallied.
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The hands of the accused were then dipped in sodium
bi carbonate sol ution which, colourless earlier, turned pink
Simlarly the handkerchief in the right side pocket of the
trousers of the accused was renpbved and also dipped in
sodi um bi carbonate solution. That too turned pink.

Before the trial court many of the w tnesses turned
hostile and one of the panch w tnesses becane nentally
der anged.

In appeal it was contended before this Court that (1)
the courts bel ow had nade free use of the statenents nade by
the witnesses in the course of investigation as if they were
substanti ve evidence and, if they were excluded, the rest of
the evidence would not be sufficient to draw the presunption
under
1054
section 4(1) of the Prevention of Corruption Act, (2) the
fact that the Inspector was the very police officer who laid
the trap, shoul d be sufficient to insist on corroboration of
hi s evi dence.

Di sm ssi ng the appeal
N

HELD: 1(a) The courts below were clearly wong in using
as substantive evidence statenents nade by witnesses in the
course of investigation. [1059E]

(b) Section 162 of the Code of Crimnal Procedure
i nposes a bar on the use of any statenment nade by any person
to a police officer in the course of investigation at any
enquiry or trial in respect _of any offence under
i nvestigation at the time when such statenent. was made,
except for the purpose of contradicting the witnesses in the
manner provided by section 145 of the Evidence Act. Were
any part of such statement is so used-any part thereof may
also be wused in the re-exam nation of the witness for the
l[imted purpose of explaining any matter referred to in his
cross-exam nation. The only other exception to this enbargo
on the use of statements nmade in the course of an
investigation relates to the statenents falling within the
provi sions of section 32(1) of the Evidence Act or permtted
to be proved under s. 27 of the Evidence Act. [1059A- C

(c) The contention of the prosecution that the earlier
statements with which witnesses were confronted for the
purpose of contradiction could be taken into consideration
by the Court in viewof the definition of "proved" in
section 3 of the Evidence Act has no substance. The
definition of the term "proved" does not enable a Court to
take into consideration matters, including statenments, whose
use is statutorily barred. [1059Q

2(a) The evi dence of the Inspector is entirely
trustworthy and there is no need to seek any corroboration
[ 1059H]

(b) There is no rule of prudence which has crystalized
into a rule of law, nor any rule of prudence which requires
that the evidence of such police officers should be treated
on the sanme footing as evidence of accomplices and there
shoul d be insistence on corroboration. In the facts —and
ci rcunst ances of a particular case a court nmay be
disinclined to act upon the evidence of such an officer
wi t hout corroboration, but, equally in the facts and
ci rcunmst ances of another case the court may unhesitatingly
accept the evidence of such an officer. It is all a matter
of appreciation of evidence and on such matters there can be
no hard and fast rule nor can there be any precedentia
gui dance. [1060A-B].

In the instant case the proved facts were that the
conpl ai nant nade a report to the Inspector, and currency
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not es whose nunbers were noted and which were treated with
phenol phthal ene powder were handed over to the conpl ai nant.
The conplainant went into the accused’s roomand cane out
after a short while giving the agreed signal. Wen the
I nspector rushed in, the accused threw the currency notes
across the wall into the adjoining room H s hands and the
handker chi ef when dipped in sodium bicarbonate solution
turned pink and lastly instead of giving a plausible
explanation as to how the phenol phthal ene powder came to
his hands and the handkerchief in his pocket all that he
could say was that he "knew nothing about it". From al
these facts the only inference that follows is that currency
notes were obtained by the accused fromthe conplainant. It
is not necessary that the passing of

1055

noney should be proved by direct evidence, it nay al so be
proved by circunstantial evidence. The events which foll owed
in quick succession in the present case led to the only
i nference that the noney was obtained by the accused from
t he conpl'ainant.

3. Under —section 114 of the Evidence Act the Court may
presune the existence of any fact which is likely to have
happened regard being had “to the comobn course of natura
events, human conduct and public and ©private business, in
their relation to/facts of the particular case. One of the
illustrations to this section is that the Court nay presune
that a person who is in possession of stolen goods soon
after the theft is ‘either the thief or has received the
goods knowi ng themto be stolen, unless he can account for
hi s possession. So too in the facts and circunstances of the
present case the Court nay presune that the accused who took
out the currency notes fromhis pocket and flung them across
the wall had obtained themfromthe conplainant who, a few
m nutes earlier, was shown to have been in possession of the
notes. Once it is found that the accused had obtained the
noney from the conplainant the presunption under section 4
(1) of the Prevention of Corruption Act is imediately
attracted. The presunption is rebuttable, but in the present
case there is no material to rebut the presunption. The
accused was, therefore, rightly convicted by the courts
bel ow. [1061D- F]

Sita Ram v. The State of Rajasthan AR 1975 SC 1432;
Suraj Mal v. The State (Delhi Admnistration) AIR 1979 SC
1408 hel d i nappli cabl e.

4. There is no force in the contention that persons
hol ding clerical posts could not be called independent
wi tnesses on the ground that they would be under fear of
disciplinary action if they did not support the prosecution
case. The respectability and verasity of a witness is not
necessarily dependent upon his status in life and it cannot
be said that clerks are less truthful and anenable than
superior officers. [1060E]

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
211 of 1974.

Appeal by special leave fromthe Judgnent and order
dated 19-4-1974 of the Delhi Hgh Court in Cl. A No.
186/ 72.

Frank Anthony, S. K Dholakia and R C. Bhatia for the
Appel | ant .

H S. Marwah and R N Sachthey for the Respondent.

The Judgrment of the Court was delivered by
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CHI NNAPPA REDDY, J. The appellant Hazari Lal was
convicted by the | earned Special Judge, Del hi, of offences
under section 5(2) read with section 5(1) (d) of the
Prevention of Corruption Act, 1947, and Section 161 of the
I ndian Penal Code. On the first count he was sentenced to
suffer rigorous inprisonnent for a period of two years and
to pay afine of Rs. 500. On the second count he was
sentenced to suffer rigorous inprisonnent for a period of
two vyears. The two sentences were directed to run
concurrently. The convictions and sentences were confirmed
by the Hi gh Court of Del hi.

1056

The case which the prosecution set out to prove before
the Trial Judge was briefly as foll ows:

The scooter rickshaw belonging to Sri Ram (P.W3) and
driven by his driver Ram Lubhaya (P.W 6) was involved in an
accident on July 12, 1969. The scooter rickshaw and a tonga
whi ch were involved in the accident were taken to the Police
Station, Kashnere Gate by the accused, a Police constable
attached to~ that station. P.W 3 obtained orders fromthe
Magi strate for— the release of his ~vehicle and went to the
Police Station to obtain delivery of the vehicle. The
accused, who was present took himoutside and told himthat
the vehicle would be given to himonly if he paid a bribe of
Rs. 60. P.W 3 then went away. He went to the Anti
Corruption Departnent’ and made statenent to | nspector Paras
Nath, P.W 8. After recording the statenment of P.W 3, P.W
8 sent for two persons Davinder Kumar (P.W . 4) and Kewa
Kri shan. The statement of P.W 3 was read out to PPW 3 in
the presence of the two Panch witnesses Davinder Kumar and
Kewal Krishan. P.W 3 then produced six currency notes of
the value of Rs. 10 each. The nunbers of the notes were
noted and they were treated with phenol phthel ene powder.
After the wusual instructions were given to P.W 3 and the
panch witnesses, the raiding party proceeded towards
Kashrmere Gate. P.W 3, P.W 6 and Kewal Krishan went into
the Police Station, while P.W 8/and others stayed outsi de.
The noney was handed over to the accused who took i't and put
it inside the right hand pocket of his trousers.” P.W 6 and
Kewal Krishan then came out and signalled to P.W 8
whereupon P.W 8 and the Panch wi tnesses went -inside the
Police Station. The accused was present inside. As soon as
he saw the party led by P.W 8 he took out the currency
notes from the right side pocket of his trousers and threw
themacross the wall into the adjoining room P.W 8
instructed sone of the police officers acconmpanying himto
rush to the adjoining roomand to keep a watch over the
notes which nust have fallen there. He then introduced
hinself to the accused and took himto the adjoining room
Sone of the notes were lying on the table of the Duty
Oficer in that room while others had fallen on the ground
near the <chair of the Duty officer. The six notes were
collected in the presence of the wi tnesses and their nunbers
were conpared wth the nunbers noted before they proceeded
on the raid. The nunbers tallied. The accused was questioned
by the Inspector and he denied that he had denmanded any
bri be and kept silent about the acceptance of the bribe.
Both the hands of the accused were dipped in sodium
carbonate solution and the solution which was previously
col ourless turned pink. The sane test was repeated
1057
with the handkerchief which was taken out of the right hand
si de pocket of the accused and also with the trousers of the
accused. Each test resulted in the bicarbonate solution
turning pink. After conpletion of the investigation a
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charge-sheet was | aid against the accused being for offences
under s. 5(2) read with s. 5(1) (d) of the Prevention of
Corruption Act and s. 161 of the Indian Penal Code.

Al that has been nentioned in the previous paragraph
was what the prosecution set out to prove before the Tria
Court. But nmany of the witnesses turned volte face. PPW 3
stated in his evidence that on the first occasion when he
went to the Police Station to obtain delivery of his scooter
rickshaw it was not the accused that was present but one
Hawal dar. It was the Hawaldar and not the accused that
demanded the bribe of Rs. 60 fromhim According to him at
the tinme of the raid, when he, P.W 6 and Kewal Krishan went
inside the Police Station they found the accused there and
asked him to take the sumof Rs. 60 and return the scooter
rickshaw. P.W 3 stretched his hand with the nobney towards
the pocket of the accused s trousers but the accused said
the money mi ght be paid to the person for whomit was neant.
He refused to receive the noney and jerked P.W 3 s hand
with his 'hand as a result of which the notes cane to be
flung across the wall intothe neighbouring room He told
the I nspector ~that the notes had been flung across the wall
and that the accused had neither denanded the anount from
hi m nor accepted the  noney fromhim On the other hand the
accused had refused to take the nobney from him The
| nspector recovered the notes fromthe neighbouring room
placed them on the table and thereafter subjected the
handker chi ef and the pocket of the accused s trousers to the
phenol phthelene test. The inplication of this part of the
evidence was that it was as aresult of the handling of
these articles by the Inspector that they came to have
phenol phthel ene powder and that was the reason why the
solution turned pink. PPW3 was treated as hostile and
cross-exam ned by the prosecution wth reference to the
earlier statements nade by him P.W 6 followed suit and he
too was declared hostile and cross-exam ned by the
prosecution with reference to his earlier statenents.

O the two panch witnesses Kewal Krishan 'was not
exam ned as he had becone nental 'y deranged before 'the tria
of the case. Davinder Kumar was examined as P.W 4. This
wi t ness supported the prosecution case in some particulars
but in regard to other particulars he nade -statenents
contrary to his earlier statenents. He was also treated as
hostile and cross-exam ned by the prosecution. |In substance
his chief-exam nation was to the affect that P.W3, P.W6
and
1058
Kewal Krishan went inside the Police Station,  while he
stayed outside wth the Inspector PPW 8. P.W3, P.W6 and
Kewal Krishan came out after sometime and stated that the
accused had accepted the bribe. The raiding party then went
inside. On seeing the Inspector the accused got suspicious
and threw away the currency notes across the wall into the
nei ghbouring room In exam nation-in-chief he also stated
that before they proceeded to the Police Station for the
raid, statement of both P.W3 and P.W6 had been recorded.
He stated that after the bribe was given P.W3 al so cane out
and signalled to P.W8 that the bribe had been given.
Anot her statenent nade by himin chief-exam nati on was that
he was wunable to renmenber if the Inspector questioned the
accused at the time of the raid. As these statements were
contrary to his earlier statenents he was cross-examn ned by
the prosecuti on.

Paras Nath, (P.W8) spoke to the conplaint nade to him
by P.W3., the action that he took, the raid etc. Regarding
the actual raid he stated that P.W3, P.W6 and Kewa
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Krishan first went inside the Police Station. After
sonetine, P.W6 and Kewal Krishan cane out and signalled
that P.W3 had passed the bribe noney and that P.W3 and the
accused were in the room Wen he went in, the accused took
out the notes fromthe right side pocket of his trousers and
threw them across the wall into the adjoining room He then
spoke to the test nade by himetc.

On this evidence both the |earned Sessions Judge and
the Hgh Court found the accused guilty of the two of fences
with which he was charged. Shri Frank Anthony, |earned
counsel for the appellant submitted that the Courts bel ow
had made free use of the statenments nade by the witnesses in
the course of the investigation as if such statenents were
substantive evidence. |If those statenments were excluded from
consi deration there would be no evidence of any demand or
acceptance of bribe by the accused. Al that the prosecution
would be left with would be +the evidence of the |Inspector
and P.W4 to the effect that the accused took out the
currency notes fromthe right side pocket of his trousers
and flung them across the wall into the adjoining room That
evi dence according to the |earned 'counsel would not be
sufficient, even if accepted, to draw the presunption under
S. 4(1) of the Prevention of Corruption Act. Reliance was
pl aced upon the decision of this Court . in Sita Ramv. The
State of Rajasthan,(1) and Suraj Mal v. The State (Delh
Admi ni stration (2).

1059

The | earned counsel was right in his subm ssion about
the free use made by the Courts below of statements of
wi tnesses recorded during the  course of  investigation.
Section 162 of the Code of Crimnal Procedure imnmposes a bar
on the use of any statenent nmade by any person to a Police
Oficer in the course of investigation at any enquiry or
trial in respect of any offence under investigation at the
ti me when such statenment was nade, except for the purpose of
contradicting the witness in the manner provided by s. 145 of
the Indian Evidence Act. Were any part of such statenent is
so used any part thereof nay also be wused in the re-
exam nation of the wtness for the linmted purpose of
explaining any matter referred to in his cross-exam nation
The only other exceptions to this enbargo on the use of
statenments nmade in the course of an investigation, relates
to the statenents falling within the provisions of s. 32(1)
of the Indian Evidence Act or permitted to be proved under
s. 27 of the Indian Evidence Act. S. 145 of the Evidence Act
provides that a witness may be cross-examn ned as to previous
statenments made by him in witing and reduced into witing
and relevant to matters in question, wthout such witing
being showmm to him or being proved but, that if it is
intended to contradict him by the witing, his attention
nust, before the witing can be proved, be called to those
parts of it which are to be wused for the purpose of
contradicting him The Courts below were clearly wong in
using as substantive evidence statements nmade by w tnesses
in the course of investigation. Shri H S. Marwah, |earned
counsel for the Del hi Adm nistrati on amazed us by advanci ng
the argunent that the earlier statenents wth which
wi t nesses were confronted for the purpose of contradiction
could be taken into consideration by the Court in view of
the definition of "proved" in section 3 of the Evidence Act
which is, "a fact is said to be proved when, after
considering the matters before it, the Court either believes
it to exist or considers its existence so probable that a
prudent man, ought, in the circunstances of the particul ar
case to act upon the supposition that it exists." W need
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say no nore on the subm ssion of Shri Marwah except that the
definition of proved does not enable a Court to take into
consideration matters, including statenments, whose use is
statutorily barred.

After excluding irrelevant material we are left with
the evidence of P.W8 and that of P.W4 whose evidence
corroborates that of P.W8 in several nmaterial particulars.
We, however, wsh to say that the evidence of P.W8 is
entirely trustworthy and there is no need to seek any
corroboration. W are not prepared to accept the subm ssion
of Shri  Frank Anthony that the fact that he is the very
Police Oficer who laid the trap should be sufficient for us
to insist upon
1060
corroboration. W do wish to say that there is no rule of
prudence which has crystallized into a rule of Ilaw, nor
indeed any rule -of prudence; which requires that the
evi dence of such officers should be treated on the sane
footing as evidence of acconplices and there should be
i nsi stence on corroboration. In the facts and circunstances
of a particular case a Court nay be disinclined to act upon
the evidence of such an officer w thout corroboration, but,
equally, in the facts and circunstances of another case the
Court may unhesitatingly accept the evidence of such an
officer. It is all a mtter of appreciation of evidence and
on such matters there can be no hard and fast rule, nor can
there be any precedential guidance. W are forced to say
this because of late we have conme across several judgnents
of Courts of Session and sonetines even of Hi gh Courts where
reference is made to decisions of this Court on matters of
appreci ation of evidence and - decisions of pure question of
fact. Wiile on this subject of appreciation of evidence we
may al so refer to an argunment of Shri-Frank Ant hony based on
the observations of a |earned single judge in Kharaiti La
v. The State, (1) that persons holding clerical posts and the
like should not be called as panch wtnesses, as such
wi tnesses could not really be called independent w tnesses
as they would al ways be under fear of disciplinary action if
they did not support the prosecution case. W do not think
we can accept the subnission of Shri- Frank - Anthony. The
respectability and the veracity of a wtness is not
necessarily dependent upon his status in l'ife and we are not
prepared to say that Cerks are less truthful and nore
anenabl e than their superior officers.

Fromthe evidence of P.W8 and that-of P.W4 we nay
take the following facts as established: P.W3 nmade a report
to P.W8. He produced six currency notes of the denom nation
of ten rupees whose nunbers were noted and (which were
treated with phenol phthel ene powder. Thereafter the notes
were handed over to P.W3. P.W3, P.W6 and Kewal  Krishan
went inside the Police Station. After sonmetime P-W6 and
Kewal Krishan came out and gave a signal. P.W8 then went
inside the Police Station. On seeing himthe accused who was
inside the Police Station with P.W3 took out sone currency
notes from the right side pocket of his trousers and threw
them across the partition wall into the adjoining room The
notes which were so thrown out by the accused, were found to
be the same notes which had been treated wth pheno
pht hel ene and handed over to P.W3 before the raid. The
handker chi ef which was taken out of the right side pocket of
the trouser of the accused as well as the
1061
right side pocket itself were subjected to a test which
showed that they too had cone into contact wth pheno
pht hel ene powder. It may be noted that the circunstance that
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the handkerchief (Ex.P-4) recovered from the right side
pocket of the pant on the person of the accused was
subj ected to the colour test which indicated the presence of
phenol phthelene powder on that handkerchief was put to the
appel lant in his exam nation under section 313, Crimna
Procedure Code. Instead of giving any explanation as to how
this phenol phthel ene powder cane on the handkerchief |ying
in his pocket, the appellant replied. "I know nothi ng about
it." From these facts the irresistible inference nust
follow, in the absence of any explanation fromthe accused,
that currency notes were obtained by the accused from P. W 3.
It is not necessary that the passing of noney should be
proved by direct evidence. It my also be proved by
circunstantial evidence.  The events which followed in quick
succession in the present case lead to the only inference
that the noney was obtai ned by the accused from P. W3. Under
s. 114 of the Evidence Act the Court my presune the
exi stence of any fact which it thinks likely to have
happened, regard being had to the combn course of natura
events, human conduct and public and private business, in
their relation to facts of the particular case. One of the
illustrations to s.114 of the Evidence Act is that the Court
may presume that a person who is in possession of the stol en
goods soon after the theft, is either the thief or has
received the goods knowi ng themto be stolen, unless he can
account for his possession. So too, in the facts and
ci rcunst ances of the present case the Court may presune that
the accused who took out the currency notes from his pocket
and flung them across the wall had obtai ned them fromP. W 3,
who a few mnutes wearlier was shown to  have been in
possession of the notes. Once we arrive at the finding that
the accused had obtai ned the nmoney from P.W3, the
presunption under s.4(1) of the Prevention of Corruption Act
is imediately attracted. The presunption is of course
rebuttable but in the present case there is no material to
rebut the presunption. The accused was, therefore, rightly
convicted by the Courts bel ow

W will nowrefer to the two decisions of this Court on
whi ch Shri Frank Anthony relied. In Sita Ramv. The State of
Raj ast han, (supra) the evidence of the conplainant was
rejected and it was held that there was no evidence to
establish that the accused had received any gratification
fromany person. On that finding the presunption under
s.4(1) of the Prevention of Corruption Act was not drawn.
The question whether the rest of the evidence was sufficient
to establish that the accused had obtained the noney from
the conpl ai nant
1062
was not considered. Al that was taken as established was
the recovery of certain noney fromthe person of the accused
and it was held that nmere recovery of nobney was not enough
to entitle the drawing of the presunption under s.4(1) of
the Prevention of Corruption Act. The Court did not consider
the further question whether recovery of the noney al ongwith
ot her circunstances could establish that the accused had
obtained gratification fromany person. In the present case
we have found that the circunstances established by the
prosecution entitled the Court to hold that the accused
received the gratification from P.W3. In Suraj Mal v. The
State (Delhi Administration) (supra) also it was said nmere
recovery of noney divorced from the circunstances under
which it was paid was not sufficient when the substantive
evidence in the case was not reliable to prove paynent of
bribe or to show that the accused voluntarily accepted the
noney. There can be no quarrel wth that proposition but
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where the recovery of the noney coupled wth other
circunstances leads to the conclusion that the accused
received gratification fromsone person the Court would
certainly be entitled to draw the presunption under s.4(1)
of the Prevention of Corruption Act. |In our view both the
decisions are of no avail to the appellant and as already
observed by wus conclusions of fact nust be drawn on the
facts of each case and not on the facts of other cases. In
other words there can be no precedents on questions of
facts. The appeal is, therefore, dism ssed.

P.B.R Appeal dism ssed.
1063




