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ACT:
I ncome-tax Act, (11 of 1922), ss. 3 and 4-Trading firm
Profits of individual partners-Tine of accrual.

HEADNOTE:

The assessee was a Hindu undivided fam ly. |ts nanager was
a partner in a firmand the famly was entitled to his share
of the profits. The partnership agreenent provided that the
accounts of the firmshoul d be adjusted every cal endar year
that is, on the 31st Decenber of each year. On Novenmber 12,
1955, by a deed of partition, the famly and its /property
were divided and it was declared that the nanager becane
exclusively entitled to the profits in the partnership from
1st January 1955. In proceedi ngs for assessnment for 1955-
56, the correspondi ng previous year for the assessee being
27th Cctober 1954 to 14th Novenber 1955, the assessees
contended that the share in the profits of the partnership
should not be included in its taxable income because (i)
under the partition deed the profits bel onged to the gquondam
manager exclusively from 1st January 1955 and, (ii) since
the partnership made wup its accounts at the end of the
cal endar year, the assessee had no interest in the share of
the profits which accrued exclusively to its quondam manager
at the end of the year. The Incone-tax Officer rejected the
contenti ons. The Appel | ate Assistant Comm ssioner-and the
Appel l ate Tribunal held that since there was a disruption in
the famly only on 12th Novenber 1955, the profits had to be
apportioned between the assessee and its manager. The Hi gh
Court on a reference, held in favour of +the assessee
accepting the second contention. The Comni ssioner appeal ed
to the Suprene Court.

HELD : The profits accrued to the quondam manager only on
31st December 1955, though they were the result of
transactions spread over the entire period of the cal endar
year 1955. Since on that date the assessee had, because of
the partition deed, no interest in the profits or any part
thereof, the assessee was not liable to pay any tax on those
profits. 1766 C-D;, 769 D E|

In the gross receipts of a business day after day or from
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transaction to transaction |ie enbedded or dormant profit or
loss. On such dornmant profits or |oss, undoubtedly, taxable
profits, if any, of the business WIl be conputed. But
dormant profits cannot be equated wth accrued profits
charged to tax under ss. 3 and 4 of the Incone-tax Act,
1922. The concept of accrual of profits of a business
i nvol ves the determination by the nethod of accounting at
the end of +the accounting year or any shorter period
determined by law, and unless a right to the profits cones
into exi stence, there is no accrual of profits. |In the case
of a partnership, where, by a covenant binding between the
parties, the accounts are to be made at stated intervals,
the right of a partner to demand his share of the profits
does not arise until the contingency under the covenant
which gives rise to that right, has arisen. [762 E-F;, 765 H
766 Al

E. D. Sassoon & Co. Ltd., v.-Comm ssioner of Income-tax,
Bonbay City, [1955], 1 S.C. R 313, followed.

In re : The Spani sh-Prospecting Co. Ltd. [1911] 1 Ch. 92 and
Bhogi | al ' Laherchand v. Conmi'ssioner of Inconme-tax, Bonbay
Cty, 28 |.T.R 919, referred to.

759

Turner Morrison & Co. Ltd. v. Comm ssioner of |ncone-tax,
West Bengal [1953] S.C. R~ 520 and Dulichand Laxm narayan V.
Comm ssioner of [I'ncone-tax, Nagpur, [1956] S.C.R 154,
expl ai ned.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION i~ Civil Appeal No. 817 of
1963.
Appeal fromthe judgnent and order dated April 17, 1961 of
the Gujarat High Court in|I.T.R 21 of 1960.
K. N. Rajagopal Sastri, R H - Dhebar and R N Sacht hey
for the appell ant.
The respondent did not appear.
The Judgrment of the Court was delivered by
Shah J. The respondent was a Hi ndu undivided famly con-
sisting of Ashokbhai-the nanager-hi's wife Shobhana and his
m nor son Chirag. Ashokbhai was a partner in a firm styled
Messrs Amrit Chemicals with a share of five annas in every
rupee in the profit and loss. It is conmmon ground that the
beneficial interest in the profits of the firm falling to
the share of Ashokbhai belonged to the wundivided famly.
The year of account of the H ndu undivided famly was the
Sanvat year-1st of Kartika to 30th Ashwi n. The vyear of
account of Messrs Amrit Chemicals was the cal endar  year
according to the Gregorian cal endar
By deed dated Novenber 12, 1955, the H ndu undivided famly
was disrupted, and the property of the famly was divided.
The following are the naterial clauses of the deed of
partition:-
"4, There is joint famly property of the
joint famly of Seth Ashokbhai Chi manbhai - of
the First Part. CQut of that we are naking a

parti al partition of t he property as
herei nafter stated, particulars whereof are as
foll ows: -

(a) in the Partnership Firmin the name of

the Anrit Chem cals five annas share out of
si xteen annas in the rupee including goodwill
together with the benefit and Iliability in
respect of the profit and loss relating to
five annas share in a rupee of sixteen annas
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nmade by the said firmfrom1-1-1955 of the
val ue of about Rs. 70, 001.
8. The Partnership Firm of the Antit
Chem cal s has been in existence from 1-1-1946
and a deed of partnership dated 14-8-1946 has
been made in respect of the said partnership
and according to the said deed there
760
is a share of five annas in a rupee of sixteen
annas in the profit and loss of the said Finn
in the name of Seth Ashokbhai Chi manbhai
Set h Ashokbhai Chi manbhai has beconme the ful
owner of the said share henceforth and all the
rights under the said deed of partnership are
to be enjoyed by Seth Ashokbhai Chi manbha
party ~of the First Part hinself. Simlarly,
any liability wunder the said deed is to be
borne and di scharged by Seth Ashokbhai Chi man-
bhai party of the First Part.
The account of the profit and | oss of the said
partnership ~Firmfrom 1-1-1955 remains to be
made up and on the making of such accounts
what ever profit or loss the partnership Firm
may have made thereout Seth  Ashokbha
Chi manbhai  shall be the full owner and res-
ponsi ble for a five annas share out of the
rupee of sixteen annas.”
In proceedi ngs for assessment for 1955-56-the  correspondi ng
previ ous year being Cctober 27, 1954 to Novenber 14, 1955t he
H ndu undivided famly-hereinafter called "the assessee"-
contended that the share in the profits of Messrs. Anri t
Chemicals for the cal endar year which accrued on or after
December 31, 1955 bel onged to Ashokbhai in his individua
capacity and was not liable to beincluded in the | taxable
income of the assessee, because it had been decl ared under
the partition deed to bel ong exclusively to Ashokbhai as
from January 1, 1955, and that in any event since the firm
nmade up its accounts at the end of the calendar year, the
assessee had no interest in the share of profits for the
cal endar year 1955 which accrued at the end of that year to
Ashokbhai in his individual capacity. The I ncome- t ax
Oficer ordered that Rs. 21,051 received by Ashokbhai~ as
five annas share in the profits of the firmbe included in
the conputation of the total income of the assessee. In
appeal the Appellate Assistant Conm ssioner held that on
Novermber 12, 1955 Ashokbhai ceased to represent the Hindu
undi vided famly and the share of profits received from the
firm had to be apportioned between the assessee and
Ashokbhai . This order was confirnmed by the  Incone-tax
Appel | ate Tri bunal
The Tribunal subnitted a statenent of case on the “foll ow ng
guestion to the H gh Court of Cujarat:
"Whether on the facts and circunstances of
this case the 5 annas share of the incone  of
Anrit Chemicals
761
or any part thereof for the year 1-1-1955 to
31-12-1955 accrued to the assessee and whet her
it could be charged in its hands?"
The Hi gh Court agreed with the Revenue authorities that
Ashokbhai had becone full owner of the five annas share in
Messrs Anrit Chemicals with effect from November 12, 1955
and not before, but upheld the alternative contention that
no part of the share of profits which accrued to Ashokbha
on Decenber 31, 1955 was liable to be included in the income
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of the assessee, because on the date of accrual the assessee
had no interest in those profits, and recorded a negative
answer to the question referred.

Ashokbhai represented the assessee in the firm Messrs.
Anrit Chemicals tiff Novenber 12, 1955, and thereafter he
becanme by virtue of the deed of partition the sole owner of
the five annas share in the firm The beneficial interest
of the assessee in the profits of Messrs. Amit Chenicals
therefore ceased only on the execution of the deed of
partition and not before. The Appel | ate Assi st ant
Conmi ssioner and the Tribunal held that the share in the
profits of the firmfor the year 1955 was liable to be
apportioned between the assessee and Ashokbhai as an
i ndi vidual the assessee bheing entitled to a fraction of the
profits equal to the fraction which the period January 1

1955 to Novenber 12,1955 bears to the cal endar year 1955.
It was also held by the Revenue authorities that the
settlenent of accounts of Messrs. Anrit Chem cals did not
give rise 'to a debt due by a third person to Ashokbhai. The
argunent ‘_assunes that in the gross receipts. in respect of
any trading transaction carried on by an individual or a
firm lies dormant some elenent of profit, and to that
el ement of profit attaches inmediately the charge to tax and
it is not deferred till the date on which profits as a
result of the transactions of the accounting year are
ascertained after taking into consideration the business
outgoings at the end of the year on~ naking up accounts.
Thi s argunent raises an inportant question about the tinme of
accrual of profits toindividual partners in a trading firm

Do the profits in a trading venture carried on by a firm
accrue to the partners of the firmfromday to day or from
transaction to transaction, or when the accounts are nade,
and a right to receive the profits arises wunder the
covenants of the deed of partnership?

Under the Income-tax Act, incone is taxable when it
accrues, arises or is received, or when it is by fiction
deened to accrue, arise or is( deened to be received.
Receipt is not the only test

762

of chargeability to tax; if income accrues or -arises it may
become Iliable to tax. For the purpose of this case it is
unnecessary to dilate upon the distinction between incone
"accruing" and "arising". But there is no doubt that the

two words are used to contradistinguish the word "receive".
Income is said to be received when it reaches the assessee:
when the right to receive the inconme becomes vested in the
assessee, it is said to accrue or arise. Fletcher Moulton
L.J., inIn re The Spanish Prospecting Co. Ltd. (1) observed
at p. 98:

"The word 'profit’ has . . . . a well-defined
| egal meaning and this neaning coincides wth
the fundamental conception of profits in
gener al parl ance; although in mercantil e

phr aseol ogy the word may at tines bear
neanings indicated by the special context
which deviate in some respects from this
fundanental signification. Profit inplies a
conpari son between the state of a business at
two specific dates usually separated by an
interval of a year. The fundanental neaning
is the anobunt of gain nmade by the business
during the year. This can only be ascertained
by a conmpanion of the assets at the two
dates."

In the gross receipts of a business day after day or from
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transaction to transaction he enbedded or dormant profit or
loss: on such dormant profit or loss undoubtedly taxable
profits, if any, of the business will be conputed. But
dormant profits cannot be equated with profits charged to
tax under ss. 3 and 4 of the Income-tax Act. The concept of
accrual of profits of a business involved the determnation
by the nmethod of accounting at the end of the accounting
year or any shorter period determ ned by |aw. If profits
accrue to the assessee directly from the business the
guestion whether they accrue de die, in die in or at the
close of the vyear of account has at best an acadenic
significance, but when upon ascertainnment of profits the
right of a person to a share therein is determned, the
guesti on assunmes practical inportance, for it is only on the
right to receive profits or income, profits accrue to that
person. |If there is no right, no profits will be deemed to
have accrued. Thi's principle was applied by this Court in
E.D. Sassoon & Co. Ltd. V. The Conmm ssioner of |ncone-tax
Bonbay-City (2). The material facts bearing on t hat
principle were these: E. D~ Sassoon & Co. Ltd.--called
' Sassoons’ -were the managing agents of a Conpany which may
be called

(1) [1911) 1 Ch. 92.

(2) [1955] 1 S.C R 313.
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"t he United MIls" and were entitled to receive a
percentage, of annual net profits of the Conpany as their
remuneration. On ' Decenber 1, 1943 ~Sassoons  assigned to
Messrs. Agarwal & Co. their office as managi ng agents and
all their rights and benefits under the _managing agency
agreenent . Accounts of the nmnaging agency comi ssion
payabl e to the managi ng agents for the cal endar year 1943
were nmade up in 1944 and comm ssion for the whole year was
paid to Messrs. Agarwal & Co., thereafter. |In the course
of assessnent proceedi ngs of Sassoons it was debated whet her
in respect of conmm ssion earned by the managi ng agency, tax
was payable on the entirety of the comm ssion by Mssrs.
Agarwal & Co. or by Sassoons or it 'was liable to be
apportioned between Messrs. Agarwal & Co. and Sassoons.
This Court held (Jagannadhadas J. dissenting) that =~ Messrs.
Agarwal & Co. alone were liable to pay tax on the whole of
the remruneration received under the contract of service
between the United MIIls, because the nanagi ng agency was
entire and indivisible, and the renuneration or commr ssion
fell due to the nmanagi ng agents, only on conpletion of a
definite period of service and at stated periods it being a
condition of recovery of wages or salary that the service or
duty should be conpletely performed. Renmuner ati on as
managi ng agents constituted according to the Court "a  debt"
only at the end of each such period of service and no
remuneration or conmssion was payable to the< -nanaging
agents for broken periods. After referring to the
observations of Fletcher Multon L.J., in the Spanish
Prospecting Co. Ltd.’s case(l) Bhagwati J., observed that
"it would be absurd to suggest that the profits of the
conpany could accrue fromday to day or even fromnonth to
nont h". The working of the conmpany fromday to day could
certainly not indicate any profit or |loss, even the working
of the conmpany frommonth to nonth could not be taken as a
reliable guide for this purpose. If the profit or loss has
to be ascertained by a conmparison of the assets at two
stated points, the nost businesslike way would be to do so
at stated intervals of one year and that would be a
reasonable period to be adopted for the purpose. In the
case of l|arge business concerns the working of the conpany
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during a particular nonth may show profits and the working
in another nonth may show | oss. The business during the
earlier part of the year may show profit or loss and in the
later part of the year may show |l oss or profit which would
go to counterbalance the profit or loss as the case may be
in the earlier part

(1) [12911] 1 Ch. 92.

764

of the year. It would therefore be reasonable to determne
the profit or loss as the case nmay be at the end of every
year so that on such calculation of net profits the managi ng
agents may be paid their renuneration or conm ssion at the
percentage stipulated in the managi ng agency agreenment and
the shareholders also be paid dividends out of the net
profits of the conpany.

Counsel for the Conmissioner subnitted that t he
judgnent in E. D. Sassoon Co. Ltd.’s case(1) proceeded upon
the special character of a managing agency agreenent and did
not purport to lay down a general rule that accrual of
i ncomre depends on quantification, or that right to paynent
of an ascertainabl e anount does not arise till accounts are
made. Counsel also submittedthat in sale transactions of a
trading venture profits” accrue to the trader from
transacti on to transaction and are enbedded in each
transaction carried on'by the trader, and the charge inposed

by S. 4 (1) (a) is not deferred till settlenment of accounts.
On that premise, counsel said, that profits dormant or
enbedded in the transactions carried on by Messrs. Anti t

Chem cals accrued from transaction to transaction till
Novenber 12, 1955 and properly bel onged to the assessee and

were liable to be taxed inthe hands of the assessee
not wi t hst andi ng any subsequent di sposition of those profits
by the assessee. In support of his contention counse

relied wupon Turner Mrrison & Co. Ltd. v. Conmi ssioner of
I ncome-tax, West Bengal (1)-a case decided by ’'this Court.
In that case an Indian company received conm ssion on sales
effected in India of goods received froma foreign /conpany.
The | ndian Conpany handl ed the cargo arriving at  Calcutta
and nmade disbhursenents in connection therewith.” collected
and after deducting expenses including their comm ssion
remtted the balance to the foreign principal. It was held
by this Court that the income, profits and gains derived
from sale of goods by the Indian Conpany in British India
were assessable to tax under S. 4(1) (a) as incone,  profits
and gains received in the taxable territories by the conpany
on behalf of the foreign principal. The Court in that case
observed at pp. 529-530 :
"There can, therefore, be no question . that
when the gross sal e proceeds were received by
the agents in India they necessarily received
what ever incone, profits and gains were |ying
dormant or hidden or otherwise enbedded in
them O course, if on the taking of accounts
it be found that there was no profit during
the year
(1) [1955] 1 S.C R 313.
(2) [1953]S.C.R 520.
765
then the question of receipt of i ncorme,
profits and gains would not arise but if there
were inconme, profits and gains, then the
proportionate part thereof attributable to the
sal e proceeds received by the agents in India
were income, profits and gains received by
them at the nonent the gross sale proceeds




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

were received by themin India and that being

the position the provisions of section 4 (1)

(a) were inmedi ately attracted and the incone

profits and gai ns SO recei ved becane

chargeabl e to tax under section 3 of the Act."
These observations were, it my be noticed, nade in
rejecting the contention raised by Counsel for the tax-payer
that in the gross sale proceeds received by him in India,
there was no incone at all. Counsel for the Indian conpany
said that the gross sale proceeds were nerely credit itens
in the account and that several anmpbunts were to be debited
in the same account and if there remained any credit
bal ance, such balance alone could be regarded an stanped
with the formal inpress of incone capable of being dealt
with as such: inconme could therefore be said to have been
received only at that stage. . The Court did propound that
when gross sale proceeds are received in which is enbedded
i ncome,” that incone will enter the ultimte conputation of
the total profits assessable to'tax. But that is not to say
that the profits accrue or arise to a trader fromday to day
or fromtransaction to transaction. ~The observation that to
the incone, profits and gai ns enbedded in the gross receipts
s. 4(1) was imediately attracted al so does not warrant the
inference that the Court intended to |lay down that profits
accrue to a tax-payer before the right thereto has cone into
exi st ence. "Profits" as pointed out in E. D. Sassoon Co.
Ltd.’s case(l) do not accrue fromday to day or even from
nonth to nmonth and have to be ascertained by a conparison of
assets at two stated points. The Court also pointed out in
that case that the test for ascertaining whether profits
have accrued or arisen is whether the person who is entitled
thereto has a right to claimthe profits.

It is true that EE D. Sassoon Co. Ltd.'s case(1l)  related
to a managi ng agency transaction and the Court said that the
managi ng agency being "a service contract one and
indivisible" wuntil the entire contract is perforned, no
right to remuneration arises. But the principle of 'the case
is that wunless a right to profits cones into existence,
there is no accrual of profits. In the case of ‘a partner-
ship, where by a covenant binding between the partners the
(1) 11955] 1 S.C.R 313.

766
accounts are to be made at stated intervals, the right of a
partner to demand his share of the profits does not arise

until the contingency which by operation of |awor under a
covenant of the partnership deed gives rise to that right
has arisen. In the present case by cl. 11 of t he

partnership agreenent the accounts of the firmhad to be
adj usted every year, and accounts for the cal endar year 1955
were not and could not be adjusted before Decenber 31, 1955.
By the covenant in the deed of partnership Ashokbhai was
entitled to receive the share of profits at the tinme when
the accounts were adjusted. Before the agreed date, he had,
under the deed of partnership, no right, unless the other
partners agreed, to claimthat the accounts be adjusted. |If
the profits arose on the settlenent of accounts on Decenber
31, 1955, Ashokbhai al one was the owner of those profits and
the assessee had no right therein. Those profits were
undoubtedly the result of transactions spread over the
entire period of the cal endar year 1955, but if the profits
did not arise from day to day or from transaction to
transaction, destination of the profits nust be determ ned
by the title thereto on the day on which they arose. |If the
assessee acquired no right in the share of profits received
by Ashokbhai, the taxing authorities could not «claim that
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the profits should still be apportioned between the assessee
and Ashokbhai and tax should be levied on the apportioned
i ncore. In our judgnment, inconme becones taxable on the
footing of accrual only after the right of the tax-payer to
the income accrues or arises, and in the case of an
agreement which makes profits receivable at or on the
happening of a contingency, the fact that the profits are
the result of transactions spread over a period which covers
a period preceding the happening of that contingency would
not make the receipt liable to be paid to persons other than
those who are entitled to receive it on the date on which it
is actually received or becane receivable.

Counsel for the Comm ssioner contend that under the
Indian systemof law a partnership is not a body distinct
from the nmenbers conposing it and that whatever may be the
out | ook of |aymen concerning partnership, except for certain
specific purposes it is established that a firmis not an
entity ~or person inlaw but is nerely an association of
i ndividual's, a firmnanme being only a collective nane of
those individuals who have agreed to carry on business in
partnership; and therefore when incone accrued to, the firm
in respect of each transaction it rmust be deened to accrue

to the individual partners of the firmas well, and accrua

is not postponed till the making up of " accounts. Counse

relied upon

767

t he observati ons nmade by this Court in Dul i chand
Laxmi narayan v. Comm ssioner of |ncome-tax, Nagpur(1). In
Dulichand’s case(2) it was held that deed evidencing a
partnership of which the partners were an individual, a

joint Hndu famly and three firns could not be registered
under s. 26-A of the Incone-tax Act. ~ But it cannot be
inferred therefromthat whenever the partnership ‘receives
gross receipts in respect of its business transaction in
which is enbedded sone profit or loss of the partnership
that profit or loss results immediately on the gross
receipts reaching the partnershipto the individual 'partners
in their aliquot shares. Normally for profit to accrue or
arise, there should be a right either under the statute or
under contract between the tax-payer and- others which
entitles the former to make a demand for those profits.
Bhogi | al Laherchand v. Comm ssioner of Income-tax Bonbay
City(2) on which the Hgh Court relied my be referred to.
In Bhogilal’'s case (2) under a deed of partnership a father
carried on a business in partnership with his sons. Two of
his mnor sons were adnitted to the benefits of the
part ner shi p. One of the minor sons named Arvind attained
majority on August 22, 1950, and a fresh partnership  deed
was executed on August 28, 1950. Under the partnership de
Id as well as new accounts were to be taken and the profit
or loss was to be ascertained on the Divali day -of each
Sanvat year. Arvind died on August 31, 1950, and his | share
in the profits as ascertai ned on August 31, 1950 was ' sought
to be added under s. 16 (3) of the Incone-tax Act, 1922, to
the income of his father on the footing that the anount
constituted income of a minor child of the assessee which
arose fromthe adnmission of that minor child to the benefits
of the partnership. The Court held that as Arvind had
agreed to remain a partner after attaining mpjority and
under the terns of the partnership profit or loss was to be

ascertained only on the Divali day of each year, it was
i mpossi ble to predicate whether the partnership had nade any
profit or loss, on any date prior to the date of Divali in

any year and as the right to receive a share of the profits
arose on the death of Arvind the share of profit could not
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be treated as incone which arose directly or indirectly to
Arvind during his mnority so as to nake it liable to be
i ncluded under s. 16(3) in the assessnent of the father
Chagla C.J., in delivering the judgrment of the Court
referred to E. D. Sassoon Co. Ltd.’s case(3) and observed
that though incone may accrue or arise to an

(1) [1956] S.C.R 154.

(2) (1955) 28 I.T.R 919.

(3) [1955] 1 S.C R 313.

768

assessee before he actually receives it, income cannot
accrue or arise to himuntil he acquires a right to receive
it; and unless and until there is created in favour of the
assessee a debt due by sonmebody, it cannot be said that he
has acquired a right to receive the incone. |In so holding,
the | earned Chief Justice quoted a passage fromthe judgnent
of Bhagwati J., in E. D Sassoon Co. Ltd.’s case(l) to the
effect ~that "income may accrue to an assessee w thout the
actual | receipt of the sanme. If the assessee acquires a
right to receive the incone, the inconme can be said to have
accrued to himthough it nay be received later on its being
ascert ai ned. The basic conception is that he nust have
acquired a right toreceive the incone. There nust be a
debt owed to hi m by sonebody. There nust be as is otherw se
expressed debitumin praesenti, solvendum in futuro......
Unl ess and until there is created in favour of the assessee
a debt due by sonebody it cannot be said that he has
acquired a right to receive the income or that income has
accrued to hint.

It was urged by Counsel for the Conm ssioner that between
the partners collectively and individual partner there can
be no relation of a debtor and creditor and “therefore the
principle enunciated by this Court in E. ~ D Sassoon Co.
Ltd.’s case(1l) has no application to cases where a | partner
receives his share of the profits of the firmon making up
the account of the partnership. But the principle of E. D
Sassoon Co. Ltd.’'s case 11 is that incone accrues or arises
when a right thereto cones into existence and not before.
If that be the correct ratio, and we think it is, the
argunent that a partnership is nothing but —a conpendious
nane for partners involving the corollary that -a partner
cannot be a creditor of the partnership wll have no
practical inpact.

In Bhogilal’'s case(2) the position was substantially the
sane as in the present case. On Arvind attaining the age of
majority and electing to continue as a partner he becane
entitled to all the rights and obligations of ~a partner
since he was admtted to the benefits of the partnership and
also to receive his share of profits conputed at the end of
the year as regul ated by the partnership deed. On the death
of Arvind the partnership stood dissolved and accounts had
to be made up on August 31, 1950. But the earliest date on
which Arvind's estate becane entitled to a share in the
profits was after he attained the age of mpjority: it —was
therefore not incone which arose directly or indirectly in
favour of a minor child so as to attract the application of
S. 16(3) of the
(1) [1955] 1 S.C R 313.

(2) (1955) 281.T.R 919.
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I ncome-tax Act. It nust be noticed that in Bhogilal’'s
case(1l), income was earned by the firmin Sanvat year 2006
and Arvind attained the age of majority before the end of
that year. The Revenue authorities sought to apportion the
share of Arvind in the income, and sought to render the
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father liable for that part of the incone which it was
clainmed was properly attributable to the part of the vyear
during which Arvind was a minor, but that claimwas rejected
and the entire share of Arvind in the profits was held not
taxabl e under s. 16(3) as part of the incone of his father.

In the present case at the date when Ashokbhai acquired
the right to receive a share of profits, there was no
subsisting joint famly and his share of the profits was not
recei ved by himon behalf of the assessee.

There was in this case no assignment of the profits which
had already accrued to the assessee. Profits accrued to
Ashokbhai and on the date on which they accrued the assessee
had because of the deed of partition no interest in the
profits. The Revenue authorities could not claim that
profits which wunder the instrunent of partition did not
accrue or arise to Ashokbhai as representing the Hindu
undi vided fam |y nmust for purposes of taxation be so deened.
The High Court~ was, therefore, right in answering the
guestion i'n the negati ve.

The appeal fails and is dismssed.

Appeal dism ssed
(1) (1955) 28 I.T.R 919.
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