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CASE NO.:
Appeal (civil) 4332 of 2006

PETI TI ONER
Everest |Industries Ltd. and Anr.

RESPONDENT:
Board of Trustees for the Port of calcutta and Os.

DATE OF JUDGVENT: 29/09/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGVENT

S.B. Sinha. J.
Leave granted.

Respondent herein is constituted under the Major Port Trusts Act, 1963 (for
short, "the Act’). It is owner of a large plot of land. By an indenture of

| ease dated 15th March, 1938, Appellant No.l was given in | ease a plot of

| and bearing No. D117, neasuring 28344.716 square netre for a period of 30
years with effect from 1st February, 1938. The said deed of |ease contained
a renewal clause providing that at the expiration thereof it could be
renewed for a further period of 10 years with two further options of

renewal of 10 years each, but at an increased rate of rent, which would not
exceed 50% of the rent for the period i medi ately preceding. Another deed
of | ease was executed by Respondents in-favour of Appellants in respect of
pl ot No. D-117/1, neasuring 2380.919 square netre for a period of 10 years
with effect from 1st February, 1958. The sai d deed of |ease al so contained
i dentical renewal clause.

The period of lease in terns of the said instrunment having cone to an end,
a representati on was nade by Appellant No. 1 herein to Respondents for
renewal thereof. By a notification dated 19th Septenber, 1996, the Rent
Schedul e of land, inter alia., was altered. The said notification was

i ssued purported to be in ternms of Section 56 of the Act. Item No. 17 of
the said notification refers to the | ease hold properties in gquestion
stating

17. Turawl a Road from Budge 777.00 (50 Metres)
Budge Road to Circul ar 416. 00 (2nd Belt)
Garden Reach Road"

Not es were appended to the said notification whereby, inter alia, it was
directed :

"(2) (a) In future long termleases will be granted for the period for 15
years on recovery of 4 years’'5 rent as non-refundabl e and non-adj ust abl e
premumin addition to the nonthly rent.

(b) the long termleases coming up for further extension after expiry
of the | ease term and where no renewal option is existing, the ful
schedul e rent will be applicable straightway and prem um equi valent to 4
years rent will be recovered. In cases of renewals of |eases having option
for the sanme, those will be governed by rel evant covenants of the |ease.
(c) In case of Port-owned structures generally nmonthly | eases/|icences

will be granted.
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(3) The schedule rates of rent will be applicable to all existing
tenancies, licences and | eases excepting that the rates of rent in existing
long term | eases will be governed by the rel evant covenant of the |ease.

(4) In cases of all long term|eases granted in future and all existing
nonthly | eases and licences, the rent will be enhanced at the rate of 5.1%

per annum |In addition to the enhancenment as stated above, the future |ong
termleases will also contain a provision to the effect that if such

escal ated rent is found to be |lower than the scheduled rent after every 5
years, then the rent payable will be raised to the | evel of the prevailing
schedul e rent."

Appel l ants herein, inter alia, contended that as by reason of the said
notification, the quantum of .rent has been increased by nore than 5200% and
as they were required to pay a huge amount by way of prem um and security,
the same was violative of Article 14 of the Constitution of India being
arbitrary in nature. Further contention of Appellants was that the said
notification is ultra vires the provisions of the Act.

Before the High Court the mnutes of ‘the nmeeting of the Public Accounts
Conmittee were placed recomrendi ng increase in rent in the nmanner specified
therein. It was opined that the notification in question was not violative
of Article 14 of the Constitution of India. It was further held that a
fresh | ease was required to be granted in view of the conditions laid down
in original |lease as the period of sixty years had expired. Referring to
various provisions of the Transfer of Property Act, 1882, it was held
PR No attenpt was nmade to show that the petitioners have got any equity
in their favour to be classified as a preferred class than others, who may
be interested to take the properties now in the occupation of the
petitioners on | ease. On the other hand, as aforesaid, the | essees having
option to renew their existing | eases have got a right inbuilt in their

| eases to have a renewal and accordingly, they can always be classified as
a separate class and be dealt with separately in order to honour the
conmitrent the Board of Trustees have already nade in the | eases, which
granted such a right of renewal ."

The court refused to apply the ‘Doctrine of proportionality’, stating
"....1t would be totally inappropriate to conmpare-the rent, that was being
paid by the Petitioners, with the rent, which is now being sought for on
the basis of the said Schedule and to conclude that the rise in the rent is
utterly disproportionate. The reason for the action was lapse of tine from
the previous rent schedule and the result of the-action was the schedule
itself. It was not urged that the sane is disproportionate.”

It was noti ced:

"I n case of the Petitioner in WP. 1690 of 2001 there was no
renewal clause in the expired | ease. The case of the said
petitioner is that it reasonably expected that after expiry of the
| ease in question the sane woul d be renewed for further period upon
reasonabl e increase in rent since on an earlier occasion after
expiry of earlier |eases, the expired | ease was executed."

On the aforenentioned findings, the | earned Single Judge dism ssed the said
wit petition. An intra-court appeal was preferred by Appellants before the
Calcutta Hi gh Court which was registered as G A No. 54/2005 in APOT No.

7/ 2005. The Division Bench of the Hi gh Court, while admtting the appea

for hearing, and upon taking into consideration the hardship which could be
faced by Appellant-Conpany if it is directed to pay the premiumas also the
i ncreased rent, passed the order inpugned herein. Before the Hi gh Court,
the parties extensively relied upon a judgnent of Jamshed Hornusji Wadia v.
Board of Trustees, Port of Miunbai & Anr., [2004] 3 SCC 214.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

Upon hearing the parties on the nmerit of the matter, it was directed

"(i) Both the appellants shall pay the enhanced interest at the rate of
80% of the enhancenment which has been enforced by the aforesaid Schedul e
along with necessary paynents/deposits introduced by the said schedule with
effect fromthe nonth of April, 2005.

(ii) I'n so far as the arrears are concerned, the appellants will pay within
4 weeks fromthe date 50% of the arrears without prejudice to their rights
and contentions in the appeal. The authorities will accept the same w thout

prejudice to their rights and contentions.

(iii) In so far as the bal ance of 20% of the rent as well as 50% of the
arrear anmount is concerned, both the appellants shall furnish within 8
weeks from date bank guarantee with any nationalized Bank and shall keep on
renewi ng the sane till the disposal of the appeal. W make it clear that if
the above directions are not conplied with, the Port Trust Authorities wll
be at liberty to take appropriate steps in accordance with | aw.

(iv) Payment's i n respect of the enhanced schedul e of Rent as well as the
arrears shall have to be nade within a period of four weeks fromdate."

Li berty, however, was granted to the parties to nmention the matter for
early hearing of the appeals.

This Court, by an order dated 12.5.2005, while issuing notice, stayed only
the demand of prenium

Pursuant to the said direction Appellant No.l had paid 80% of the current
rate, as directed by the High Court. It also furnished bank guarantees as
directed. It is not in dispute that except for the premum all other
directions of the Hi gh Court have since been conplied with.

M. Ranjit Kumar, |earned Senior-counsel appearing on behalf of Appellants
submitted that the demand of Respondents is highly arbitrary and, thus,
violative of Article 14 of the Constitution of India. The |earned counse
woul d urge that the Division Bench of the H gh Court committed a serious
error in passing the inpugned judgnment in so far as it failed to take into
consi deration that no prem umwas payabl e under the Deed of lLease. Denand,
therefore, on the basis of the inpugned notification, which has no
statutory backing, was per se illegal

The | earned counsel appearing on behal f of Respondents, on the other hand,
submitted that the quantum of rent fixed for the landsin question is nuch
bel ow the nmarket rent. According to the | earned counsel, the term of lease
havi ng expired, in ternms of the order passed in the wit petition, a
benefit has been conferred upon Appellant No. 1 as it had no right of
renewal .

Respondent-Board is a ‘State’ within the meaning of Article 12 of the
Constitution of India. It is not bound by the Rent Act's. The short
qguestions which would, therefore, arise for consideration before the

Di vision Bench, inter alia, is : As to whether the action inpugned in the
wit petition by Appellants herein was arbitrary?’

In Janmshed Hormusji (supra), the law was stated in the followi ng terns:

"The position of lawis settled that the State and its authorities
including instrumentalities of States have to be just, fair and
reasonable in all their activities including those in the field of
contracts. Even while playing the role of a landlord or a tenant,
the State and its authorities remain so and cannot be heard or seen
causi ng di spl easure or disconfort to Article 14 of the Constitution
of | ndi a.
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It is comon know edge that several rent control |egislations exist
spread around the country, the energence whereof was w tnessed by
the post-World War scarcity of accommodation. Often these

| egi sl ati ons exenmpt fromtheir applicability the properties owned
by the Governnent, semni-governnment or public bodies, Governnent-
owned corporations, trusts and other instrunentalities of State."

This Court proceeded to decide the questions in regard to the purpose for
granting such exenption and opined that the validity of the actions of
Respondents in the field of |landlord-tenant relationship is available to be
tested not only under the rent control |egislations but also under the
Constitution observing

"The rent control legislations are tenporary, if not seasonal; the
Constitution- is permanent and an all-tinme |aw "

The wit petition filed by Appellants has been di sm ssed. The Division
Bench of the Hi gh Court exercised its discretionary jurisdiction in the
matter of grant of interimrelief. Ordinarily, this Court does not
interfere therewith. W have noticed hereinbefore that a najor part of the
directions issued by the H gh Court has been conplied with. The only
paynment which is required to be made by Appellant is 50% of the anount of
prem um and furni shi'ng of Bank Guarantee in respect of the rest 50%
Appellant is an industry. It enploys 600 persons. The Hi gh Court on

consi deration of the afore-nentioned fact passed an order whi ch according
to it would not be totally harsh. It directed paynment of only 50% of the
amount of premium W are not inclined to interfere with the said
direction. W, however, instead of directing Appellant to furnish bank
guarantee for the rest 50% of the anpunt of premum direct that an
adequate security in respect thereof to the satisfaction of the Registrar
Oiginal Side of the Hi gh Court, be furnished. In the event, Respondents
are held not to be entitled to the entire increased rent or the anmount of
prem um the paynent of the anmpunt deposited towards security in terns of
the said notification dated 19th Septenber, 1996 as al so the dermand, as
contained in letter dated 13.7.2001 by Respondent, shall be subject to the
condition that in the event Respondents are found liable to get refund of
any anmount, the same shall carry interest @2% per annum

We woul d, however, in the peculiar facts and circunstances of this case,
request the Division Bench of the Hi gh Court to consider the desirability
of disposing of the appeal as expeditiously as possible and preferably,
within a period of two nmonths fromthe date of issuance of this order

Thi s appeal is disposed of on the aforenentioned terns. In the facts and
circunst ances of this case, the parties shall pay and bear their own costs.




