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PETI TI ONER
MESSRS. KAMARHATTY CO  LTD.

Vs.

RESPONDENT:
SHRI USHNATH PAKRASH

DATE OF JUDGVENT:
21/ 05/ 1959
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WANCHOO, K. N.

SI NHA, BHUVNESHWAR P
GAJENDRAGADKAR, P. B.

Cl TATI ON
1959 Al R 1399 1960 SCR (1) 473
ACT:
I ndustri al Di sput e- Power of Tri bunal - Or der of re-

i nstatenent, when can be made-industrial Disputes Act (14 of
1947), ss. 33A, 10.

HEADNOTE:

The respondent nade an application under s. 33A of the

Industrial Disputes Act, 1947, which, inter alia, stated
that there was no reason for retrenchnent on account of the
closure of a ration shop, and that at any rate he was | onger
in service than others who had been retained, and,
therefore, the principle of " |last cone, first go had been
violated. The Tribunal dism ssed the application whereupon
the respondent appealed to the Appellate Tribunal /which
al l owed the appeal and refused permission to retrench
The Appellant Conpany was granted special |eave to appeal
only on the limted question as to whether an order of re-
i nstatenent can be made on an application under s. 33A of
the Act.
Held, that the conplaint under S. 33A of the Industria
Di sputes Act, 1947, is as good as a reference under s. 10 of
the Act and the Tribunal has all the powers to deal with it
as it would have in dealing with a reference under s. 10 of
the Act and it is open to the Tribunal in proper case to
order reinstatenent.

JUDGVENT:
ClVIL APPELLATE JURISDICTION. Civil Appeal No. 310 of
1954,
Appeal by special |eave fromthe judgnment and order dated
March 22, 1956, of the Labour Appellate Tribunal of India,
Calcutta in Appeal No. Cal. 183 of 1955.
N.C. Chatterjee, S. N. Mikherjee and B. N. Ghosh for the
appel | ant .
Sukunr Ghosh, for the respondent.
1959. May 21. The Judgnment of the Court was delivered
by
WANCHOO J. - Thi s appeal by special |eave against the decision
of the Labour Appellate Tribunal of Indiais limted to the
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guesti on whet her an order of reinstatenent can be made on an
application under s. 33-A of

60
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the Industrial D sputes Act, 1947 (hereinafter called the
Act) . The brief facts necessary for the decision of this
guestion are these. The appellant is a Jute MII. There

was a di spute pending before an Industrial Tribunal between
a nunber of jute mlls in Wst Bengal and their enpl oyees,
and the appellant was a party to that dispute. During the
pendency of that dispute, the appellant |aid-off t he
respondent who was an enpl oyee in the ration shop maintai ned
by the appellant fromJuly 19, 1954, as rationing of food-
stuff came to an end fromJuly 10, 1954. The reason for the
lay-off was that the ration shop was closed following the
end of rationing. This resulted in the staff in that shop
becom ng surplus. ~Consequently, nine persons were selected
for retrenchment on the principle of " last come first go"

and the 'respondent was one of them The appellant also
applied ‘under s. 33 of the Act to the Industrial Tribuna

for permssionto retrenchthe respondent along wth others.
Shortly before the application under s. 33, the respondent
had applied under s. 33-A of the Act and. his case was that
there was no reason to nake Any retrenchnent on account of
the closure of the ration shop and that he was at any rate
longer in service than others who had  been retained and

therefore the principle of " last cone first go " had not
been foll owed. 't was al so said that the respondent had
been | ai d-off as he was an active worker of the union and as
such was not in the good books of the appellant. It was,

therefore, prayed that the respondent should be allowed ful
wages and anenities since the so-called |lay-off, which was
nothing mnore nor |less than retrenchpnent and that he " shoul d
be reinstated.

The Industrial Tribunal came to the conclusion that the
| ay-of f was justified because of the closure of the ration
shop and gave permission to the appellant to retrench the

respondent on the principle of "™ last cone first go ". The
respondent appealed to the Labour Appellate Tribunal. He
did not wurge there that there was no necessity for
retrenchnment at all. Wat was urged there was  that the

I ndustrial Tribunal was wong in holding that the principle
of " last cone first
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go" had been followed in this case. The Appellate Tribuna
cane to the conclusion that the respondent had been in
service nuch |onger than others who had been retained and

therefore the principle of " last cone first go " had  been
vi ol at ed. I n consequence, the appeal was allowed and the
perm ssion to retrench the respondent was refused. The

Appel l ate Tribunal also ordered that the respondent, should
be reinstated in service without any break in the continuity
of service and the order of the appellant in laying him off
and discharging himin effect fromJuly 19, 1954 was set
asi de. Ther eupon the appellant cane to this Court and was
granted special leave on the limted question set out above.

In our opinion, the answer to the Ilinmted question on
whi ch the special |eave has been granted can only be one in
view of the language of s. 33-A That section |ays down
that " where an enpl oyer contravenes the provision is of s.
33 during the pendency of proceedings before a tribunal, any
enpl oyee aggrieved by such contravention, nmay nake a
conplaint in witing to the tribunal and on receipt of such
conplaint the tribunal shall adjudicate upon the conplaint
as if it were a dispute referred to or pending before it, in
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accordance with the provisions of the Act and shall submt
its award to the appropriate governnent and the provisions
of this Act shall apply accordingly.” It is thus clear that
a conmplaint under s. 33-Aof the Act is as good as a
reference wunder s. 10 of the Act and the tribunal has al

the powers to deal with it as it would have in dealing wth
a reference under s. 10. It follows, therefore, that the
tribunal has the power to nake such order as to relief as
nay be appropriate in the case and as it can nmake if a
dispute is referred to it relating -to the disnmissal or

di scharge of a workman. In such a dispute it is open to the
tribunal in proper cases to order reinstatemnent. Therefore
a conplaint under s. 33-A being in the nature of a dispute
referred to a tribunal under s. 10 of the Act, it is
certainly within its power to order reinstatenent on such
conplaint, if the conplaint is that the enpl oyee has been
di sm ssed or discharged in breach of s. 33.
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Learned counsel for-the appellant wanted to argue that this
was not a case of discharge or dism ssal but of lay-off. W
did not —permit himto raise this  argunent because the

special leave was limited only to the question set out
above. The answer to that question has already been
i ndi cated above and on that answer the appeal nust fail. W

therefore dismss/'the appeal, but in the circunstances we
make no order as to costs -of this Court.
Appeal dism ssed




