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ACT:
Cvil Services Exam nation Rules: Rules 4,8 and 17

Rul e 4-Second provi so-Nature, scope and constitutiona
validity of--Held proviso carves out an exception to Rule
4--1t does not travel beyond Rule 4---Proviso held not ultra
vires to clause (iii-a) of Regulation 4 of I.A'S (Appoint-
ment by conpetitive Exam nation) Regul ati ons, 1955--There is
dynami ¢ and rational —nexus between the proviso and the
obj ect to be achieved--Proviso held applicable to candidates
bel ongi ng to Schedul ed Castes and Schedul ed Tri bes.

Rul e 8--Purpose of the Rul e---Explained.
Rul e 17 Proviso--Validity of-Proviso held valid.

Constitution of India, 1950: Articles 14 and 16---Civi
Services--Classification of services---Validity of --Hel d
classification is not based on artificial inequalities but
is founded on substantial differences---Goup 'A and 'PB
Services held distinct and separate--Classification of group
"A and 'B services held reasonabl e--Second proviso to Rule
4 of Cvil Services Exam nation Rules held not ultra vires
of Article 14 or Article 16.

Part |IV-A Article 51-A (j)--Fundanent al duti es- Civi
Servi ces-Trai ni ng Pr ogr anme of sel ect ees---Rational e
of--Training programe held in consonance with the Article
51-A (j).

Interpretation of Statute: Statute---Principles of
construction---Legislative i ntention--Ascertainnent of
--Should be ascertained by reading the statute as a /whole
and in the backdrop of dom nant purpose--Wen the | anguage
is clear and plain court should construe it in the ordinary

sense and gi ve ef f ect to it i rrespective of
consequences- - Consi derati on of hardship
47

and i nconveni ence shoul d be avoi ded.

Section-Rul e/ proviso to--Nature and scope of--Rule of
interpretation of proviso--Wat is--Proviso is expected to
except or qualify the enacting part.

HEADNOTE
Rule 4 of the Gvil Services Exami nation Rules provide
that every candi date appearing at the exam nation, who is
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otherwi se eligible, shall be permtted three attenpts at the
exam nation. (The attenpts are now increased to four). Under
Proviso to the said Rule the restriction on the nunber of
attenpts is not applicable in the case of Scheduled Castes
and Schedul ed Tri bes candi dates who are otherwi se eligible.
By a notification dated 13.12.1986 the Central Executive
Authority inserted second proviso to Rule 4. The said second
proviso provided that a candi date who on the basis of the
results of the previous Cvil Services Exam nation, had been
allocated to the I.P.S. or Central Services, Goup 'A but
who expressed his intention to appear in the next G vi
Services Main Exam nation for conpeting for IAS, IFS, |IPS or
Central Services, Goup "A and who was permtted to abstain
from the probationary training in order to so appear shal
be eligible to do so, subject to the provisions of Rule 17
and that the said candi date when allocated to a service on
the basis of the next Civil Services (Min) Exam nation can
either ~join that service or the service to which he has
al ready been allocated on the basis of the previous CSE and
that if he fails to join either of the services, his alloca-
tion based on one or both the examinations, as the case my
be, will stand cancelled. Further, notw thstanding anything
contained in Rule 8, a candidate who accepts allocation to a
service and is appointed to that service shall not be eligi-
ble to appear again in‘the CSE unless he has first resigned
fromthe service. In other words, a candidate failing within
the anbit of this proviso can appear in the CSE for all the
permitted attenpts subject to his agelinmt if he intends to
appear again in the CSE provided he first resigns from the
service which he accepts on allocation and to which he is
appoi nt ed.

Rule 8 of the Civil Services Exam nation Rul es precludes
the candidate who have been appointed tothe IAS, '« or |IFS
from sitting in the ensuing exam nationwhile in service.
The said rule provide that a candidate who is appointed to
the Indian Adm nistrative Service (1AS) or the Indian For-
eign Service (IFS) on the basis of result of an earlier
exam nati on before the commencenent of the ensuing  exam na-
tion and
48
continues to be a menber of that service will not be eligi-
ble to conpete at the sub sequent exam nation, even if he is
disillusioned and wants to switch over. Further, this rule
states that in case, a candidate has been appointed to the
IAS or IFS on the basis of the earlier exam nation and after
the subsequent prelimnary exam nation, but before the main
exam nation, the candidate, if continues to be a nmenber of
that service, shall not be eligible to appear in. the ensu-
ing mai n exam nation notw thstanding that the said candi date
has qualified hinmself in the prelimnary exam nation. /Sim -
larly if a candidate is appointed to the IAS or [|FES after
the comencenent of the Main examination but before the
announcement of the result and continues to be a nmember of
that service, the said candidate shall not be considered for
appoi ntnent to any service/post on the basis of the result
of this exam nation

Rule 17 of the Civil Services Exam nation Rules provide
that if a candi date has been approved for appointment to IPS
and expresses his intention to appear in the CSE (Main) for
hi gher civil service, the services for which he is eligible
to conpete are IAS, IFS and Central Services Goup A
Simlarly, a candidate who has been approved for appoi ntnent
to the Central Services Group 'A and expresses his inten-
tion to appear in the next CSE (Main) the services to which
he wll be eligible to conpete are IAS, IFS and I|IPS. The
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second proviso to Rule 17 provides that a candidate who is
appointed to a Central Services Goup "B on the result of
an earlier examination will be considered for appointnment to
IAS, IFS, IPS and Central Services Goup "A.

The eligibility of a candidate to appear in the G vi
Services Examination wth regard to nationality, age and
qualifications is given under Regulation 4 of the IAS
(Appoi ntmrent by Conpetitive Exam nation) Regul ations, 1955.
Clause (iii-a) of the said Regulation provides that unless
covered by any of the exceptions that may fromtine to tinme
be notified by the Central CGovernment in this behalf, every
candi date appearing for the exam nation after 1st January,
1979, who is otherwise eligible, shall be permtted three
attenpts at the exami nation, and the appearance of a candi-
date at the examination will be deened to be an attenpt at
the examination irrespective of his disqualification or
cancel |l ation as the case may be, of his candi dature.

The legality and constitutionality of second proviso to Rule
4 and

49

Rule 17 —was challenged before the ~Central Administrative
Tri bunal . The Tribunal held that the second proviso to Rule
4 and Rule 17 were valid and were not hit by Article 14 and
16 of the Constitution.

In appeals to this court, it was contended on behalf of
the appellants (1) that second proviso to Rule 4 of the CSE
Rul es was invalid because: (a) it puts enbargo restricting
the candidates who are seeking to inprove their position
vis-a-vis their career in governnent service; (b) it travels
beyond the intent of main rule viz. Rule 4; (c) it is
ultra-vires to clause (iii-a) of regulation 4 of the |.A'S
(Appoi ntment by conpetitive Exam nation) Regulation, 1955 in
as much as the power to notify exceptions do not include the
power to make candi dates ineligible who are otherw se eligi-
ble in terns of clause (i) to (iii) of Regulation 4; (d) it
is bad since the authorities have stepped out of the consti-
tutional limts in issuing the notification inserting the
i mpugned proviso and that it has not been placed before the
House of Parlianment; (e) it is arbitrary and  irrationa
having no nexus with the object of recruitnment to the post
of civil services; (f) it is violative of Articles 14 and 16
of the Constitution because it discrimnates between group
"A" and group 'B services i.e. it excludes the candi dates
appointed to group 'A services fromconpetition while  no
such enbargo is placed restricting the candi dates to G oup
"B services; (2) that the second proviso is not applicable
to the candidates belonging to SC or ST; (3) Proviso to Rule
17 of the Gvil Services Exam nation is invalid since it
pl aces restriction on candi dates who are seeking to inprove
their position vis-a-vis their career
Di sm Ssing the appeals, this Court,

HELD: 1. If Rule 4 of Civil Services Exam nation  Rul es

is examined in juxtaposition of clause (iii-a) of Regulation
4, it is clear that both Rule 4 of CSE Rules and C ause
(iii-a) of the Regulation 4 show that every eligible candi-

date appearing at the Civil Services Exam nation should be
permtted three attenpts at the exam nation which are now
i ncreased to four under Rule 4 of the CSE Rules. The eligi-
bility of a candidate to appear in the CSE with regard to
nationality, age and educational qualifications is given
under clauses (i) to (iii) of Regulation 4 but the Govern-
nent by exercise of its executive power has inposed certain
restrictions under some specified circunstances. A plain and
grammatical reading of clause (iii-a) of Regulation 4 shows
that if the number of
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50
attenpts are covered by any of the exceptions that nay from
time to tine be notified by the Central Governnment in this

behal f, then the notification will becone enforceable and
only in the absence of such notification, every candidate
normally can appear for all permtted attenpts at the

exam nati on whether three or four. The inmpugned second
provi so does not restrict or put an enbargo on the nunber of
attempts in the normal course. But the restrictionis only
when the conditions enunerated in the inpugned proviso are
satisfied. The restriction inmposed by the inmpugned proviso
cannot be said to be unjust, unreasonable or arbitrary or
change of any policy. Mreover, the spirit of the main rule
is not in any way disturbed. [80 B-F, 92 D

1.1 The restrictionor enmbargo, as the one under consid-
eration is not only placed on the candidates who on the
basis of the result of the previ ous CSE had been all ocated
and appointed to I PS or Central Services Group 'A but also
on the candi dates appointed in the higher echelon of civi
service. There is a far nore restrictive rule in existence,
nanely Rule 8 of the CSE Rul es which precludes the candi-
dates who have been appointed to the IAS or IFS, from sit-
ting in the ensuing exanm nation while in service. Further
this rule states that in-case, a candidate has been appoint-
ed to the AS or IFS on the basis of the earlier exam nation
and after the subsequent prelimnary exam nation, but before
the Min exam nation, that candidate if continues to be a
menber of that service, shall not beeligible to appear in
the ensuing main exam nation notwthstanding that the said
candi date has qualified hinself in the prelimnary exam na-
tion. Simlarly if a candidate is appointed tothe I|AS or
IFS after the comencenent of the main examnation but
bef ore the announcenment of the result and continues to be a
menber of that service, the said candidate shall 'not be
consi dered for appointnent to any service/post on the  basis
of the result of this exam nation. But there is no bar for a
candidate who is appointed tothe IAS/IFS resigning from
that service and sitting in the examination for IPS or any
Central Service Group 'A'. [86 B-F, 86 G H|

Under Rule 4 of CSE Rules notwthstanding -anything
contained in Rule 8, a candidate who accepts allocation toa
service and appointed to that service shall not be eligible
to appear again in the CSE unless he first resigns fromthat
service. In other words, a candidate who is allocated and
appointed to a service can sit in the ensuing ~examination
provided he first resigns fromthat service. This restric-
tion, is a reasonable one in order to
51
achi eve the desired result. Thus the second proviso to /Rule
4 of the CSE Rul es does not travel beyond the intent” of the
main rule putting any unjustifiable enmbargo and the proviso
is not ultra-vires Regulation 4(iii-a) of Regulations 1955
on the ground that it nakes the candidates ineligible who
are otherwise eligible in terns of clauses (i) to (iii)  of
the said Regulation and the proviso to Rule 17 is not in-
valid. [86H, 87 A-(C

2. An enactment is never to be held invalid wunless it
be, beyond question, plainly and palpably in excess of
| egi sl ative power or it is ultra-vires or inconsistent wth
the statutory or constitutional provisions or it does not
conform to the statutory or constitutional requirenents or
is made arbitrarily with bad faith or oblique notives or
opposed to public policy. [87 C D

2.1 Wile interpreting a statute the consideration of
i nconveni ence and hardshi ps shoul d be avoi ded and that when
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the language is clear and explicit and the words used are
plain and unanbi guous, the court is bound to construe them
in their ordinary sense with reference to other clauses to
the Act or Rules as the case nay be, so far as possible, to
make a consistent enactment of the whole statute or series
of statutes/Rules/Regulations relating to the subject nmat-
ter. Added to this, in construing a statute, the court has
to ascertain the intention of the |law making authority in
the backdrop of the dom nant purpose and the underlying
i ntendment of the said statute and that every statute is to
be interpreted wthout any violence to its [|anguage and
applied as far as its explicit language admts consistent
with the established rule of interpretation. [83 F-(

Maxwel | on the "Interpretation of statutes" 10th Edn
page 7; Craies on Statute Law, 5th Edn.; 6th Edn., page 89;
referred to.

King Enperor ~v. Benoari Lal Sharma, AIR 1945 PC 48;
Wardurton v. Loveland, [1832] 2 D & CH (HL.) 480;Suffers
v. Briggs, [1982] 1 A C 1,8; Comm ssioner of Incone Tax
v.S. Teja Singh, [1959] 1 Suppl. SCR 394; M Pentiah and
Os. v. Middala Veeranual | appa and Ors., AIR 1961 SC 1107;
It. Col. Prithi Pal Singh Bedi etc. v. Union of India &
Os., [1983] 1 SCR 393; AR Auntlay v.R S. Nayak, [1984] 2
SCR 914; Maharashtra State Board of Secondary and Hi gher
Secondary Education and Anr. v. Paritosh Bhupesh Kur mar -
sheth etc., [1985] | 'S.C.R 29; Philips India Ltd. v. Labour
Court, Madras and Ors., [1985] 3 SCC 103; Bal asinor Nagrik
Cooperative Bank 'Ltd. v. Babubhai~ Shankerlal Pandya and
Os., [1987] 1 SCC 608;

52

Dr. Ajay Pradhan v. State of Madhya Pradesh and O's., [1988]
4 SCC 514; LICv. Escorts, AIR 1986 SC 1370, referred to.

2.2 A Proviso to a Section/Rule is expected to except or
qualify something in the enacting part and presuned to be
necessary. \Wen the inpugned second proviso to Rule 4 of the
CSE Rules is interpreted inits grammtical neaning and
cognate expressions and construed harnmoniously with the
substantive rule, it is pellucid that the said proviso only
carves out an exception to Rule 4 of the CSE Rules in’/ given
ci rcunst ances and under specified conditions and, therefore,
the second proviso cannot be read in isolation and inter-
preted literally. On the other hand the substantive Rule 4
is be read in conjunction with the two provisos appended
thereto so as to have a correct interpretation. [83H, 85 E-
F]

2.3 In the Proviso, in dispute, there are no positive
words or indications which would conpletely exclude the
operation of the substantive rule the spirit of which is
reflected in Regulation 4 of the Regulations, B 1955./ The
restriction inposed by the second proviso is only /under
certain circunstances. Although the notification introducing
the inmpugned proviso, has to be strictly construed, the
Court cannot overl ook the very aim and object of the proviso
thereby either defeating its purpose or rendering it redun-
dant or inane or naking it otiose. Judged fromany angle, it
is not possible to hold that there is a violent breach of
the provisions of the substantive Rule 4 of CSE Rules and
Regul ation 4 (iii-a) and it cannot. be held that the im
pugned second proviso either subverts or destroys basic
objectives of Rule 4 and that it is ultra-vires. [85F-H 86
A- B]

Maxwel | on "The Interpretation of statute", 1l1th edn
page 155; Kent's Commentary on Anmerican Law, 12th Edn. vol.
1 463, referred to.

Att. Gen. v. Chel sea Waterworks Co., [1731] Fitzg. 195;
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Pi per v. Harvey,[1958] | QB. 439: R v. Leeds Priso (Gover-
nor), [1964] 2 QB. 625; Ram Narain Sons Ltd. and Os. v.
Assit. Comm ssioner of Sales Tax and Ors, [1955] 2 SCR 483;
Abdul Jabar Butt & lint. v. State of Jammu and Kashmr,
[1957] SCR 51; Commi ssioner of Income Tax v. S. Teja Singh,
[1959] 1 Suppl. SCR 394; The Commi ssioner of Income Tax
Mysore Travancore-Cochin and Coorg., Bangalore v. The Indo
Mercantile Bank Ltd., [1959] 2 Suppl. SCR 256; Madras &
Southern Mahratta Railway Co. v. Bezwada Minicipality,
[1944] L.R 71 1.A 113, Corpn. of the Cty of Toronto wv.
Attorney- General for Canada, [1946] A.C. 32; WMacki nnon Mack-
enzie & Co. Ltd. v. Audrey D Cost and Anr., [1987] 2 SCC
469, referred to.
53

3. The argument that the second proviso is bad since the
aut horities have stepped out of the constitutional limts in
i ssuing the notification'inserting the inmpugned proviso and
that it has not been placed before the Houses of the Parlia-
nment, has to be rejected because the proviso has been intro-
duced by the Central Executive Authority under the powers
flowing fromArticle 73(1) (a) of the Constitution, accord-
ing to which the executive power of the Union subject to the
provisions of the Constitution shall extend to the mtters
with respect to which Parlianent has power to nmake | aws, but
of course subject to the proviso nade thereunder. Needl ess
to point out that whilst by virtue of clause 1 (a) of Arti-
cle 73, the executive power of the Union which is co-exten-
sive with the legislative power of Parlianent can nake |aws
on nmatters enunerated in List I (Union List) and List II
(Concurrent list) to the Seventh Schedul e of the Constitu-
tion, under Article 162 of the Constitution, the -executive
power of the State Executive which is coextensive with that
of the State legislature can nmake |l aws in respect of matters
enunerated in List I1l ( State List) and also in respect of
matters enunmerated in List Il (Concurrent List), subject to
the provisions of the Constitution. [77 DG

3.1 In the instant case, the Central executive authority
has not either expressly or inpliedly changed the policy of
the Governnent by exercising unreasonable and arbitrary
di scretion and the present Rule 4 with its newy added
second provi so does not repeal the essential features of the
pre-existing Rule 4 but only limts the anbit of the opera-
tion of the price 4 under a given situation. Hence, there is
no substance in the contention that the second proviso is
bad and that the central executive authority ~has trans-
gressed the constitutional limts. [77 H 78 A

4. Article 14 declares that the State shall not deny to
any person equality before the law or the equal protection
of the laws within the territory of India. The cherished
principle underlying the above Article is that there should
be no discrinination between one person and another. if as
regards the subject matter of the legislation, their | posi-
tion is the same. [103 H, 104 A]

4.1 Differential treatment does not per se constitute
violation of Article 14 and it denies equal protection only
when there is no rational or reasonable basis for the dif-
ferentiation. Thus Article 14 condems discrinination and
forbids class legislation but permits classification
54
founded on intelligible differentia having a rational rela-
tionship with the object sought to be achieved by the
Act/ Rul e/ Regul ation in question. The CGovernnment is legiti-
mately enpowered to frane rules of classification for secur-
ing the requisite standard of efficiency in services and the
classification need not scientifically be perfect or |ogi-
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cally conplete. Every classificationis Ilikely in sone
degree to produce sone inequality. [104 B-D]

R K. Dalnma v. Justice Tendol kar, [1959] SCR 279; Budhan
Choudhry v. State of Bihar, [1955] 1 SCR 1045; Kunari
Chitra Ghosh and Anr. v. Union of India and Os, [1969] 2
SCC 228; State of Jammu & Kashmir v. Triloki Nath Khosa &
Os., [1974] 1 SCR 771; A.S. Sangwan v. Union of India,
[1980] Suppl. SCC 559; Akhil Bhartiya Soshit Karanthari
Sangh (Railway) v. Union of India & Os., v. [1981] 1 SCC
246; Deepak Sibal v. Punjab University [1989] 2 SCC 145;
Chiranjit Lal v. Union of India [1950] 1 SCR 869: Aneeroo-
ni ssa v. Mahboob, [1953] SCR 405; Gopi Chand v. Del hi Adm n-
istration, AIR 1959 SC 609; E.P. Royappe v. Stale of Tam|
Nadu, [1974] 2 SCR 348; Maneka Gandhi v. Union of India
[1978] 1 SCC 248; Ranmna v. International Airport Authority
of India, AIR[1979] SC 1628; Union of India v. Tulsiram
Patel, [1985] 3 SCC 398; Swadeshi Cotton MIIs v. Union of
India,[1981] 2 SCR 533; Central Inland Water Transport
Corporation v. Brojo Nath, AIR 1986 SC 1571; Devadasan V.
Union of India, [1964] 4 SCR 680; Birendra Kumar Ni gam and
Ors. v. Union-of India, WP. Nos. 220-222 of 1963 deci ded on
133.64, referred to

4.2 The selections for IAS, IFS, and IPS Goup 'A
services and group ' B service are made by a conbined com
petitive exam nation and viva voce test. There cannot be any
di spute that each service is a distinct and separate cadre,
having its separate field of operation, wth different
status, prospects, pay scales, the nature of  duties, the
responsibilities to he post and-conditions of service etc.
Each of the services is founded on intelligible differentia
which on rational grounds distinguishes persons grouped
together fromthose left out and that the differences are
real and substantial having a rational and reasonable nexus
to the objects sought to be achieved. ~Therefore, 'once a
candi date is selected and appointed to a particul ar cadre he
cannot be allowed to say that he is at par with the others
on the ground that all of them appeared and were sel'ected by
a conbined conpetitive exam nation and viva voce ‘test and
that the qualifications prescribed are conparable. The
classification of services is not based on artificial in-
equalities but is hedged within the salient features
55
and truly founded on substantial differences. Judged from
this point of view, it is not possible to hold that the
classification rests on an unreal and unreasonable basis and
that it is arbitrary or absurd. [103C, 106C, 103 D E]

43 It cannot also be disputed that the ~candidates
allocated to Goup 'A services are nore neritorious com
pared to candidates allocated to Goup’B services. Conse-
guently, those allocated to Goup’ B services get /|ower
position conpared to those allocated to G oup A" “services.
The pay scales in GGoup 'B services are conparatively |ess
than those nmeant for IAS, IFS and IPS and Central Services
Goup 'A . There is a clear cut separation on the basis  of
ranking and nerit and, therefore, it cannot be said by -any
stretch of inmagination that both Goup "A" and Goup 'B
services fail under one and the sanme category but on the
other these services are two distinct and separate catego-
ries falling under two different classifications. Therefore,
there is no discrimnation whatsoever involved on account of
the introduction of the second proviso in question and the
said proviso is not ultra-vires of Article 14 or Article 16
of the Constitution of India. [97 B-C, 106(Q

5. In the normal course, a candidate belonging to SC ST
category can enjoy all the benefits under the rules and
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regul ations. But the restriction inposed under the second
proviso is only for a specified category of candidates by
treating all such candidates at par and w thout naking any
exception to the candi dates belonging to SC/ ST. The subm s-
sion that the second proviso is an independent one does not
merit consideration because the second proviso to Rule 4
begins with the words 'provided further ..... " which
expression would nean that a strict conpliance of the second
proviso is an additional requirement to that of the substan-
tive rule 4 and the first proviso. The expression "provided
further" spells out that the first proviso cannot be read in
i solation or independent of the second proviso but it rnust
be read in conjunction with the second proviso. [89 C E]

5.1 Once the candidates belonging to SC or ST get
through one common exam nation and interviewtest and are
all ocated and appointed to a service based on their ranks
and performance, ~and brought under the one and the same
stream of category, then they too have to be treated anong
all other regularly and |awfully selected candidates and
there
56
cannot be any preferential treatnent at that stage on the
ground that they belong to SC or ST, though they nmay be
entitled for all other statutory benefits such as to the
rel axation of age, the reservation etc. The wunrestricted
nunber of attenpts, subject to the upper age Ilimt, is
available to the SC/ ST candi dates inthe normal course but
that is subject to the second proviso because when once they
are allocated and appoi nted along with other candidates to a
category/post, they are treated alike. Therefore, there is
no nerit in the subm ssion that the second proviso is not
applicable to the candi dates belonging to SCor ST. [89 E-
G 91H, 92 A]

5.2 There nmay be some hard cases, but the hard ' cases
cannot be allowed to nmake bad l'aw. As long as the second
proviso does not suffer fromany vice, it has to be con-
strued, wuniformy giving effect to all those falling 'under
one category in the absence of any specific provi'sion ex-
enpting any particular class or classes of candidates from
the operation of the inmpugned proviso and no one can stea
march over others failing under the sanme category. Hence the
ri ght of candi dates bel onging to SC and ST conpeting further
to inprove their career opportunities is limted to the
extent permssible under the second proviso 10 Rule 4 read
with Rule 17 of the C.S.E. Rules. [91 F-(

C.A Rajendran v. Union of India & Os’., [1968] 1 SCR

721; State of Kerala v. N.N. Thomas, [1976] 2 SCC 310; Akhi
Bharriya Soshit Karanthari Sangh/Railway) v. Union of India
JUDGVENT:
[1963] Suppl. 1 SCR 439; Triloki Nath v. State of J&K [1969]
1 SCR 103; T. Devadasan v. Union of India, [1964] 4 SCR 680;
Conptroller and Auditor-CGeneral of India v. K 'S Jaganna-
than, [1986] 2 SCC 679; Janki Prasad v. State of J&K, AR
1973 SC 930; CGeneral Manager v. Rangachan, AIR [1962] SC
36, referred to.

6. There is no denying the fact that the civil service
being the top nost service in the country has got to be kept
at height, distinct fromother services since these top
echelons have to govern a wide variety of departnents.
Therefore, the person joining this higher service should
have breadth of interest and ability to acquire new know -
edge and skill since those joining the service have to be
engaged in nultiple and multifarious activities. In order to
achieve this object, the selectees of this higher civi
services have to wundergo training in t he Nat i ona
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Acadeny/ Training institutes wherein they have to undergo
careful programe of specialized

57

training as probationers. The various schemes of training
are based on the conviction that splendid active experience
is the real training and the selectees are to be trained in
the academies in all kinds of work they have to handle
afterwards with a band of senior chosen officers. [92 H 93
A-B]

6.1 The rational e underlying the course at the training
centres is that the officers of civil services must acquire
an understandi ng of the constitutional, social, econom c and
adm nistrative framework wi thin which they have to function
and al so nust have a conplete sense of involvement in the
training and thereafter in the service to which he is ap-
pointed. The initial trainingis in the nature of providing
young probationers-an opportunity to counter-act their weak
points ~and at the sanme tine develop their social abilities
and as such the aspect of training is the nost inportant of
all. [93 CD

Hermer Fines, the Theory and Practice of Mdern Govern-
ment; United Nations Handbook on Civil Service Laws and
Practice, referred to.

Lila Dhar v. State of Rajasthan & Ors., [1981] 4 SCC
159, referred to.

6.2 The effort taken by the Government in giving
utnost inportance to the training progranme of the sel ectees
so that this higher civil service being the top nost service
of the country is not wasted and does not becone fruitless
during the training period is - inconsonance with the provi-
sions of Article 51-A (j) of the Constitution. [77-A]

63 There is a dynanmic and rational nexus between the
i mpugned second proviso and the object to be achieved.
[ 106- F]

&

cviL APPELLATE JURI SDI CTION:. Civil Appeal Nos.
5439-52 of 1990 etc. etc.

From the Judgments and Orders dated 20.8.1990/4. 10. 1990/
15.10. 1990 of the Central Adm nistrative Tribunal, Principa
Bench, Delhi in OA Nos. 1023, 309, 1705, 1058 & 1054 of
1989 and 1072, 1074, 1162, 1161, 1122, 1064, 536, 1230 of
1990 and M P. No. 1354 of 1990 in O A No. 309 of 1989

P.P. Rao, A K Behere, A K Sahu, C N Sreekumar, Gopal
Subramani um  Madhan Pani khar, Ms. Vima Sinha, Copal
, Singh, Sal man Khurshid, Ms. C M Chopra, A M| Khanw | kar
and Ms. V.D. Khanna for
58
the Appell ants.

Kapil Sibal, Additional Solicitor General, Ms. | Kanini
Jaiswal and C.V.S. Rao for the Respondents.

The Judgrment of the Court was delivered by

S. RATNAVEL PANDI AN, J. The above batch of Civil Appeals
in which conmon questions of law arise, is preferred by
speci al | eave under Article 136 of the Constitution of India
agai nst the judgments dated 20.8.1990, 4.10.1990 and
5.10. 1990 of the Central Adm nistrative Tribunal, Principa
Bench, New Delhi (hereinafter referred to as Tribunal)
rendered in various affiliated groups of original applica-
tions (O As) upholding the validity of the second proviso to
Rule 4 of the Civil Services Examination Rules (hereinafter
referred to as '"C.S.E. Rules’) introduced by Notification
No. 13016/4/86-AlS(1) dated 13.12.1986 (Published in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 51

Gazette of India Extraordinary, Part 1 Section 1). Be it
noted that simlar notification has been/is being issued
each vyear for the general information of the candidates
setting down the terms and conditions, eligibility etc. to
sit for the Cvil Service Exam nation of the concerned year

VWiile a substantial nunber of OAs filed before the
Tribunal at Del hi were pending, a simlar nunber of analo-
gous O As filed before the Benches of Administrative Tribu-
nals at Patna, Allahabad, Chandi garh, Jabal pur, Hyderabad,
Jodhpur and Eranakul am were transferred to the Tribunal at
Del hi since commopn questions of |aw arose for determ nation
in all the O As.

The Tribunal rendered its main judgrment in O A No.
206/ 89 Al ok Kumar v. Union of India & Ors. and 61 other O As
in which the facts appear to be conmon. The other judgnents
wer e passed on the basis of the conclusions arrived in O A
No. 206/89 and the connected batch of QAs. Since the Tribu-
nal has set out-only the facts in the case of Al ok Kurnar
(O A 'No., 206/89) treating it'as.a nmain application and
illustrative of “the questions raised, we would Ilike to
briefly indicate the facts of Alok kumar’'s case so that the
inmpelling circunstances which led to the filing of these
appeals and the common questions of law involved may be
understood in the proper perspective in the light of the
j udgrment of the Tribunal.

In this context, it nmay be noted that though no appea
has been filed against the Oder in O A No. 206/89, we are
given to understand that Al ok Kumar who agitated his sinilar
claimalong with two others who were all allocated to G oup
"A Services (I.RP.S.)in OA No. 1071/ 1990 has

59
preferred Civil Appeal No. 5469 of 1990 agai nst the judgnent
inthe said O A No. 1072 of 1990.

Shri Alok Kumar filed his application in Decenber. 1986
to sit for the prelimnary examnation in 1987. The prelim -
nary exam nation was held by the Union Public Service Com
mssion ('UPSC for short’) in June 1987 and the result was
declared in July 1987. The C. S.E. (Main) Examination was
hel d by the UPSC i n Novenber 1987. The intervi ews took place
in  April 1988 and the final results were declared by the
UPSC in June, 1988. The applicant, Aok Kumar was sel ected
for appointnent to Central Service Goup "A post. A comru-
nication to this effect was sent to himon 30.8.88 in~ which
Alok Kumar’s attention was drawn to Rule 4 of the C S E
Rul es 1987 pointing out that if he intended to appear .in the
CGvil Services (Miin) Examination in 1988 he would  not be
allowed to join the Probationary Training, along with the
candi dates of 1987 group but would only be allowed to join
the Probationary Training along with the candidates who
woul d be appointed on the basis of the CSE 1988. The said
letter also indicated that in the matter of seniority, he
would be placed below all the candidates who would join
training wthout postponement. Therefore, he was required to
furnish the information about his appearing in the CSE
(Main) 1988 to the concerned cadre controlling authorities.
He was further informed that only on receipt of the above
i nformation, the concerned cadre controlling authority woul d
pernmit himto abstrain fromthe Probationary Training. The
Joint Director, Estt. G(R), Mnistry of Railways (Railway
Board) informed Al ok Kumar about his selection for appoint-
nment to the Indian Railway Personnel Service and that the
training would conmmence from6.3.1989 and that he should
report for training at the Railway Staff College, Vadodara.
Further he was infornmed that he once joined the Probationary
Training along with 1987 batch, he would not be eligible for
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consi deration of appointnent on the basis of subsequent CSE
conduct ed by the UPSC.

The case of Al ok Kumar was that he did not intend to
appear in the next CSE and he had al ready appeared for the
CSE 1988 even before he received the offer of appointnent
dated 2.1.1989. He was then intimated that if he had al ready
joined the Probationary Training along with 1987 batch, he
would not be eligible for consideration for appointnment on
the basis of subsequent CSE conducted by the UPSC. Besides
the main reliefs, Alok Kumar had prayed for an interim order
to join and complete the current Probationary Training
wi t hout being conpelled to sign the undertaki ng sought to be
obtained fromhimsubject to final orders in the O A The
Di vi sion Bench of the Tribunal issued an interimorder, as
prayed for by Al ok Kumar, allowing himto join the requisite
training for
60
the service to which he had been allocated and allowed him
to appear 'in the interview as and when he was called by the
UPSC on t'he basi s of 1988 Exami nati on.

The respondents filed their reply explaining the circum
stances under which the second proviso was introduced to
rule 4 of CSE Rules, its scope and anbit and refuted all the
intentions raised by Al ok Kumar chall enging the legality and
constitutionality of the inpugned proviso.

The Tribunal by its detailed and consi dered judgnent has
rendered its conclusions thus:

"Haviing considered the matter in the above
bunch of cases, we have cone to the follow ng
concl usi ons: -

1. The 2nd proviso to Rule 4 of the Gvi
Servi ces Exami nation Rules is valid.

2. The provisions of Rule 17 of the above
Rul es are al so valid.

3. The above provisions are not hit by the
provisions of Arts. 14 and 16 of the Constitu-
tion of India.

4. The restrictions inmposed by the 2nd proviso
to Rule 4 of the Givil Services ~Exanmi'nation
Rul es are not bad in law

5. (i) The letter issued by the Mmnistry  of
Personnel, Public Gievances and Pensi ons
dated 30th August, 1988 and in particular
paragraph 3 thereof and paragraph 4 of the
letter dated 2.1.1989, issued by the Cadre
Controlling Authority, Mnistry of ~Railways
(Rail way Board) are held to be bad in law and
unenf or ceabl e. Simlar letters |issued on
different dates by other Cadre controlling
Aut horities are al so unenforceabl e.

(ii) A candidate who has been allocated to the
I.P.S. or to a Central Services, Goup A my
be allowed to sit at the next Cvil Services
Exam nation, provided he is within the perms-
sible age limt, without having to resign from
the service to which he has been allocated,
nor would he lose his original seniority in
the service to which he is allocated if he is
unable to take training with his own Batch.

6. Those applicants who have been allcoated to
the I.P.S. or any Central Services, Goup 'A
can have one nore attenpt in the subsequent
Cvil Services Examination, for the Services
i n-

61
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dicated in rule 17 of the CS.E. Rules. The
Cadre Controlling Authorities can grant one
opportunity to such candi dates.

7. Al those candi dates who have been all ocat -
ed to any of the Central Services, Goup A
or I.P.S. and who have appeared in G vi
Servi ces Main Exam nation of a subsequent year
under the interimorders of the Tribunal for
the Civil Services Exami nations 1988 or 1989
and have succeeded, are to be given benefit of
their success subject to the provisions of
Rule 17 of the C.S.E. Rules. But this exam na-
tion will not be available for any subsequent
Cvil Services Exam nation

In the result, therefore, the Applications
succeed  only in part- viz., quashing of the
3rd -paragraph of-the letter dated 30.8.1988
and 4th paragraph of the letter dated 2nd
January, 1989 and simlar paragraphs in the
letters issued to the applicants by other
cadre controlling authorities. Further, a
direction-is given to the respondents that al
those candi dates who have been allocated to
any of the Central Services, Goup 'A or
I.P.S. and who have appeared.in Civil Services
Main  Exam nation, 1988 or 1989 under the
interimorders of the Tribunal and are wthin
the 'permissible age limt and have succeeded
are to. be given-benefit of their success
subject  to the provisions of Rule 17 of the
C.S.E. Rules. The O As are dismssed on al
ot her counts."

On the basis of the above directions given in paragraphs
5(ii), 6 and 7, we gave sone interimdirections on 7,12.1990
whi ch are annexed to this judgment as Annexure ‘A’ .

Several |earned counsel appeared for the respective
parties and advanced their submi ssions interpreting the
rules and cited a plethora of decisions in support of /'their
respective cases. Wilst M. P.P. Rao, senior counsel as-
sisted by M. C N Sreekumar and others, M. Gopal Subrana-
niam Ms. CM Chopra, M. Gopal Singh and M. A'M Khan-
wi | kar appeared for the appellants in the various batches of
cases, the |earned Additional Solicitor General, M.  Kapil
Si bal assisted by Ms Kam ni Jai swal and M. CVS Rao appeared
on behal f of the respondents/Union of India & Ohers.

The common substantial questions of |aw, propounded and
posed for consideration in all the above appeal s are:

(1) Wether the second proviso to Rule 4 of
the CSE Rules 1986 is invalid for the reason
that it puts an enbargo restricting the candi-
dates who are seeking to inprove their  posi-
tion vis-a-

62

vis their career in Governnent service?

(2) Whet her the second proviso under chal-
| enge travels beyond the intent of the main
rule nanely, Rule 4 of the CSE Rul es?

(3) Wether the proviso to Rule 17 of the CSE
Rules is invalid on the ground that it places
restriction on candidates who are seeking to
i nprove their position vis-a-vis their career?
(4) Wether the said second proviso to Rule 4
of CSE Rules is ultra-vires to clause (iii-a)
of Regulation 4 of the Indian Administrative
Service (Appointnent by Conpetitive Exam na-
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tion) Regulations, 1955 (for short 'Regula-
tions’) inasnmuch as the power to notify excep-
tions does not include the power to nake
candi dates ineligible who are otherw se eligi-
ble in terns of clauses (i), (ii) and (iii) of
Regul ati on 47

(5) Wether the said proviso which is an
adm nistrative instruction introduced by the
i mpugned Notification is arbitrary and irra-
tional having no nexus with the object of
recruitment to the post of Civil Services?

(6) Whether the inmpugned second proviso is
illegal since it nakes a discrimnation be-
tween the  successful candidates of Centra
Service Group A" and Group 'B' as no enbargo
is placed restricting the candi dates of G oup
"B’ service, as in the case of Goup A
service and whether the reasons given by the
Government to justify the introduction of the
i mpugned proviso have any rational nexus to
the object of the schenme of recruitnment to the
Al'l India Services or/and whether such reasons
are arbitrary, unfair and unjust?

(7) Wiether the restriction inposed on the
nunber of attenpts in pursuance of the im
pugned / proviso, in the  case of Scheduled
Castes/ Schedul ed Tribes candidates who were
since '‘then availing any number . of attenpts
subject  to the eligibility of age limt is
unjustifiable and  illegal and anmounts to
deprivation of the right conferred on them by
the Constitution of India?

(8) Wether the reasons given by the Govern-
ment to justify the-introduction of the im
pugned provi so have any rationa

63
nexus to the object (of the schene of 'recruit-
ment to the Al India Services or/and whether
such reasons are arbitrary, unfair and

unj ust ?-
(9) Wether the inmpugned second proviso is
suffering fromthe vice of hostile discrimna-
tion and as such violative of Articles 14 and
16 of the Constitution of I|ndia.
Recruitment to All India and Central Services - Brief H sto-
ry and Present position:

Before entering into an extensive investigation and
full fl edged di scussion on the questions formul ated above, we
feel that in order to have a nore conprehensive study of the
devel opnent of the civil service in India a brief history of
the past systemof recruitnment to AlIl India and  Centra
Services based on the then existing node of selectiion and
the devel opment of the present schene of exam nation and
met hod of recruitment till the introduction of the inmpugned
proviso to rule 4 of CSE Rules, is necessary so as to have
the background of the entire systemand to assimlate the
conpel ling necessity warranting the introduction of the new
provi so.

The Indian Gvil Service (ICS) Exam nation was held only
in England by the British Cvil Service Commission till 1922
and thereafter in India. Four years later, the newly forned
Public Service Conmission (India) began to conduct the 1CS
Exami nation on behalf of British CGvil Service Conm ssion
and this position continued until 1937 when the Public
Service Commission (India) was replaced by the Federa
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Publ i c Service Commi ssion under the Governnment of I|ndia Act,
1935. Thereafter, the Indian Cvil Service Examnation in
India was held by the Federal Public Service Comi ssion
i ndependent of the British Cvil Service Conmi ssion. After
1943, recruitments to the Indian Civil Service, |ndian
Police besides the Indian Audit and Accounts Service and
allied services were suspended. In 1947 a conbi ned exam na-
tion was introduced for recruitment to the Indian Adninis-
trative Service, Indian Police Service and non-technica
Central Services. Between the years 1947-50 a conbined
conpetitive exanm nation was held once a year for recruitnent
for 1AS, IFS, IPS and non-technical Central Services. After
i ndependence, new services known as the Indian Admnistra-
tive Services (l1AS) and Indian Police Service (IPS) were
established as Al India Services. In order to neet the
country’s requirenment for diplomatic personnel anot her
service known as-1ndian Foreign Service (IFS) was estab-
i shed.  The Service Conmm ssion was redesignated as the Union
Publ i c Service Commi'ssion in 1950 when the Constitution cane
into force.
64

Wiile it was so, the U P-S. C. appointed a Conmittee in
February 1974 under the chairmanship of Dr. D.S. Kothari to
make reconmmendations for further inprovenent in the system
having regard to the needs of various services and accord-
ingly the said Conmittee undertook a painstaking research
and carried on a conprehensive and analytical study and
t horough exami nati on of the various aspects of the problens
connected with the reformin the existing examnation and
selection by going in great depth and detail and submtted
its report on March 20, 1976 after taking into consideration
of the fact of frequent receipt of conplaints from the
training centres and the data collected and made its ' recom
mendations in evaluating the scheme of civil services by
tracing its birth and breadth of the upper tier of this
adm ni strative machi nery covering its entire field.

On the recomendations of the Kothari Conmittee the
current scheme of Givil Services Exam nation was introduced

from 1979, as per which the Civil Services -Examination
conducted by the U P.S.C. has been and is catering to the
Al India Services viz. IAS, IFS and IPS; and 16 Centra

Goup 'A Services and 8 G oup 'B Services.

In order to be eligible to conpete at the exani nation, a
candi date must satisfy the conditions of eligibility, name-
ly, nationality, age and requisite qualifications as envis-
aged under Regulation 4 of the 1.A S. (Appointnment by
Conpetitive Exam nation) Regulation 1955. In addition to the
above qualifications, one nore condition of eligibility is
added under Regulation 4 (iii-a) substituted vide Departnent
of Personnel and AR notification No. 11028/1/78-AlS (1)--A
dated 30.12.1978, according to which unless covered by any
of the exceptions that may fromtime to tinme be notified by
the Central Governnment in this behalf, every candidate
appearing for the exam nation after 1st January, 1979, who
is otherwise eligible shall be permtted three attenpts at
the exam nation. In other words, the nunber of attenpts, a
candi date can appear, is also nade as one of the conditions
of eligibility to sit for the I AS conpetitive exam nation
It may be pointed out in this connection that by a subse-

guent notification dated 23.11.1981, Regulation 4 (iii-a)
was further clarified that the appearance of a candidate at
the examnation wll be deened to be an attenmpt at the

exam nation irrespective of his disqualification or cancel-
lation as the case may be of his candi dature. An expl anation
is added to this, explaining "an attenpt at a prelimnary
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exam nation shall be deenmed to be an attenpt at the exam na-
tion, within the neaning of this rule".
65
G vil Services Examination - Present Schene

From the CSE held in 1979, each eligible candidate is
permtted three attenpts at the exam nation. This restric-
tion on the nunber of attenpts does not apply to the candi-
dates belonging to SC/ ST and other specified categories as
may be notified by the Central Government fromtine to tine
under Rule 6(b) of the CSE Rul es but subject to the relaxa-
tion in the upper age linmt of those candi dates. The schene
of selection of candidates for the Civil Services consists
of three sequential stages, each nmaking a significant and
specific contribution to the total process. They are:

(1) Prelimnary examnation serving as a
screening test;

(2) ~ The main exam nation which intended to
assess the overall intellectual traits and
dept h-of understanding of candi dates; and
(3) The interview (viva voce test).

Hermer _ Finer in his text book under the caption. The
Theory and Practice of Mddern Government states:
"The problem of selection for character is
still ‘the pons asinorumof recruitnment to the
publ ic services everywhere. The British G vi
Service experinments with the interview™"
The purpose of viva-voce test for the I CS Exam nation in
1935 coul d be best understood fromthe followng extract of
the Cvil Service Conm ssion’ s panphlet:

"Viva-voce - the exam nation will be in mat-
ters of general interest; it is -intended to
test the candidate's alertness, intelligence

and intellectual outlook. The candidate will
be accorded an opportunity of furnishing the
record of his life and education ."
It is apposite, in this connection, to have reference to
an excerpt fromthe United Nations Handbook on Civil Service
Laws and Practice, which reads thus:
" the witten papers pernmit an assess-
ment of culture and intellectual conpetence.
This interview permts an assessnent of quali-
ties of character which witten papers ignore;
it attenpts to assess the nan hinself and not
his intellectual abilities."

66
This Court in Lila Dhar v. State of Rajasthan and O h-
ers, [1981] 4, SCC 159 while expressing its view about the
i nportance and significance of the two tests, « namely, the
witten and interview has observed thus:
"The witten exanmnation assess the 'man's
intellect and the interview test -the nan
hinmself and ’'the twain shall neet’  for a
proper selection".

AGE LIMT

Conming to the eligibility of age, it was initially fixed
at 21 to 26 years and then reduced in 1948 to 21 to 25
years. In the followi ng year, the age range was further
reduced to 21 to 24 years except for the Indian Railway
Traffic Service for which it continued to be 21 to 25 vyears
upto 1955. The lower age limt for IPS was reduced to 20
years in the year 1951 keeping the upper age limt at 24
years. The upper age limt for the Indian Railway Traffic
Service was reduced to 24 in 1955. The age linmts for al
other services remained at 21 to 24 years. Thereafter,
though the Public Services (Qualification for Recruitnent)
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Conmittee appointed by the Governnent of India in 1955
recormended the reduction of the age range from 21-24 to
21-23 years, the CGovernment did not agree with that recom
nmendati on and kept the prescribed age limt of 20/21 to 24
years unaltered. The Kothari Committee recomended that a
candi date should not be |less than 21 years of age and not
nore than 26 years on the 1st July of the year in which the
candi dat e appears at the exami nation, with the usual relaxa-
tion of upper age limt for SC/ ST and other categories as
may be notified by the Governnment fromtine to tine. Howev-
er, the Cormmttee did not reconmend | ower age limt of 20
years for the IPS, as was permtted. The GCovernment while
not conpletely agreeing with Kothari’s Conmttee recommenda-
tions in regard to sone aspects inclusive of age linmt while
i mpl enenting the reconmmendations, increased upper age |imt
to 28 years keeping the |lower age linmt of 21 years unal-
tered. Thus, the age limt of 21-28 years was in operation
from 1979 to 1987. Then the Governnment re-considered this
i ssue 'and reduced the upper age limt to 26 years. During
the course  of the hearing of these appeals, it has been
st at ed at the bar that the CGovernnent of India in
February/ March 1990 anended the CSE Rul es and increased the
upper age limt from26 years to 28 and then to 31 years for
the CSE to be conducted by the UPSC. Now by notification No.
13018/ 10/90-AIS (I) dated 5th January 1991, issued by the

Mnistry of Personnel, Public Gievances and Pensi ons
(Deptt. of Personnel and Training) published in the GGazette
of Indiain Part |, Sec. | the age eligibility for appearing

at the examinationin 1991 is that the candi date nmust have
attained the age of 21
67

years and nmust not have attained 28 years on 1st August 1991
i.e. he nust have been born not earlier than 2nd' August,
1963 and not later than 1st August, 1970 but subject to the
rel axation in the upper age limt to SC ST and ot her catego-
ries specified under Rule 6(b) of the CSE Rul es.
Nunber of Permissible Attenpts

Regarding the nunber of attenpts, a candidate / could
make, the Public Services (Qualifications for Recruitment)
Committee in 1955 recommended that in order to identify the
best candidates the nunber of attenmpts at the conbined
exam nation should be limted to two by reducing the age
limt to 21-23 years. The Governnent accepted the recomren-
dation regarding restriction of the nunber of attenpts to
two instead of three, but provided that these were to be
counted separately for the foll owi ng categories of services

Category I - IAS and I FS

Category Il - IPS and Police Service Cass |11
of the Union Territories

Category 11l - Central Services Class | and
G ass |

In view of the acceptance of the above recomendati ons,
from 1961 onwards, the I AS etc. exam nation becane in effect
three examinations. Since the restriction on the nunber  of
chances were related not to the exam nation as a whol e, but
i ndi vidual categories, theoretically a candidate could take
as many chances as the age limt would pernmit. Thereafter in
1972 the age limt was raised to 26 years and the reduction
of attenpts fromthree to two was not inplenented follow ng
the recomrendations of the Administrative Refornms Conm s-
sion. In fact since 1973, candidates were permtted to nake
three attenpts for each of the three categories of services
within the permssible age range. It may be stated in this
connection that the Kothari Conmittee had reconmended only
two attenpts for the G vil Services Exam nation for not only
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the general candi dates but al so candi dates belonging to the
SC/ ST but the Governnent did not agree with these recomen-
dations and pernmitted three attenpts to general candidates
and did not inpose any restriction on the nunber of attenpts
on the candi dates bel onging to SC/ ST but of course, subject
to their wupper age limt. It will be worthwhile, in this
context, to refer to the Report of the Conmmttee to review
the Schene of Civil Services Exam nation under the
68
chai rmanship of Dr. Satish Chandra, appointed by the UPSC on
12.9.1988 to review and eval uate the schene of selection to
the higher civil services introduced from 1979 in pursuance
of the recomendations of the Comrittee on Recruitnment
Policy and Selection under the Chairmanship of Dr. D. S
Kothari and to nake recomrendati ons for further inprovenent
of the system and the rel evant excerpt of the report touch-
ing on this aspect is as follows:-
"We, therefore, reconmend that for the genera
candi dat es the perm ssi ble nunber of attenpts
for™ the Cvil~ Services Exam nation should
continue tobe three. For the nenbers of the
Schedul ed ~ Castes and the Scheduled tribes,
these should be limted to six."

We are referring to the report of the comrmittee chaired
by Dr. Satish Chandraonly for the purpose of showing the
views expressed by it regarding the perm ssible nunmber of
attempts for the CSE that a candi date coul d make though this
report was not available at the tinme of introduction of the
i mpugned proviso. It may be stated that the Governnent of
I ndi a has decided to increase the nunber of attenmpts from 3
to 4 for the Cvil Services Exam nation 1990. Reference may
also be nmade to the notification dated 5th ~January, 1991
i ssued by the Departnent of Personneland Training by which
Rule 4 was anended to the fact that "every candidate
appearing at the exam nation who is otherw se eligible shal
be permtted attenpts at the exam nation.”

Sal i ent Features of the New Schene:

Thus, the entire framework of the Civil services system
have under gone a netanorphosis under the Governnent of
India Acts of 1919 and 1935 and thereafter under our present
Constitution of India. Further, pursuant to the recomenda-
tions nmade by various Committees as seen earlier there  has
been radical change in the systemof recruitnent to the CSE
regard to the schene of examination, node of selection, the
nunber of attenpts and the eligibility of age Ilimt ~since
such a system was introduced

It is clear fromthe discussion that the totality of the
above review on the entire systemwhich systemis a |egacy
of and nodelled on the Bri one and a conprehensive survey on
the different aspects of the recruitnent for the higher

civil services nmanifestly showthat this system did not
appear suddenly Ilike a 'dues ex machina' created by the
| egi sl ative test, but
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evolved in the direction of political objectivity and under-
went a long process of gradual transformation and the role
and functions of this higher civil services in India after
the advent of independence irrefragably play an inportant
and crucial role not only in providing an el ement of comon-
ality in admnistration in our parlianentary denocracy but
also in accelerating socio-economc developnment of our
country in the context of our constitutional objective of
growth with the social justice.

The present tine cycle of the CSE is such that it takes
alnost a year fromthe date of the prelinmnary exam nation
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to the commencenent of the final results in that the prelim
inary examnation is held in the nonth of June and the
result of the prelimnary examnation is announced by the
UPSC at the end of July. The Main examination is held in the
first week of Novenber, the result of which is wusually
announced by the third week of March and the interviews
begin in the third week of April to the end of May and the
results are announced in the nmonth of June.

The nmerit list of successful candidates is prepared on
the basis of their aggregate marks in the Main Exam nation
and interviewtest and then the successful candidates are
selected and allotted to different services based on their
ranks and preference. The top rankers in the nmerit list join
the 1AS or IFS and then the |IPS. The candi dates who get into
the nmerit list with | owposition are brought and «classified
ei ther under Group 'A" or Group 'B as the case may be, but
having regard to their ranks in the order of nerit and the
sel ection of candidates in Goup A or Goup 'B is based
within the zone of eligibility.

It may be noted that out of total 27 services/posts, as
per notification dated 30.12.1989, the first three, nanely,
IAS, |IFS and IPS are Al India Services. O the rest, from
IV to XIX are Central Services Goup 'A and the remaining
XX to XXVI1 are Group 'B services. For all these services,
the recruitnent is/nade by conbi ned conpetitive CSE

Since the pleadings in all the appeals are substantially
of the same paradi gm and the issues of considerable inpor-
tance rai sed are honogeneous and as the principal arguments
were advanced in ‘the same line except wth some slight
variation with regard to sone particular issues relating to
certain appeals and also the reply was comonly. made, we
propose to dispose of all the appeals by this comopn judg-
ment .
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W may now in the above background of the history of the
scheme of the Cvil Services, proceed to consider the var-
ious contentions advanced by the respective parties on the
validity of the inpugned second proviso to Rule 4 of the
C.S.E. Rules and for that purpose we, in order to have a
proper understandi ng and appreciation of the scope, ~object,
anbit and intent of the inpugned proviso, shall re-produce
the relevant Rules 4, 8 and 17 and Regulation 4(iii-a) of
the 1. A S. (Appointnent by Conpetitive Exam nation) Regul a-
tions, 1955.

CSE RULES
Rule 4: "Every candidate appearing at the
exam nation, who is otherwi se eligible, shal
be permitted three attenpts at ‘the exam na-
tion, irrespective of the nunber of attenpts
he has already availed of at the |AS etc.
Exami nation held in previous year. - The re-
striction shall be effective from the G vi
Services Examination held in 1979. Any at-
tenpts nade at the Civil Services (Prelim-
nary) Exam nation held in 1979 and onwards
will count as attenpts for this purpose:
Provided that this restriction on the nunber
of attenpts wll not apply in the case of
Schedul ed Castes and Schedul ed Tribes candi -
dates who are otherw se eligible:
Provided further that a candidate who on the
basis of the results of the previous G vi
Servi ces Exanination, had been allocated to
the 1.P.S. or Central Services, Goup 'A but
who expressed his intention to appear in the
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next Cvil Services Min Exam nation for
conpeting for IAS, IFS, IPS or Central Serv-
ices, Goup 'A and who was pernitted to
abstain from the probationary training in
order to so appear, shall be eligible to do
so, subject to the provisions of Rule 17. If
the candidate is allocated to a service on the
basis of the next G vil Services Min Exam na-
tion he shall join either that Service or the
Service to which he was allocated on the basis
of the previous Cvil Services Exam nation
failing which his allocation to the service
based on one or both exam nation, as the case
may be, shall stand cancelled and notwith-
standing ~anything contained in Rule 8, a
candi date who accepts allocation to a Service
and is appointed to a service shall not be
eligible to appear ‘again in the Cvil Services
Exam nation unless he has first resigned from
the Service
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NOTE: -

1. An attenpt at a prelimnary examnation
shal | ‘be deened to be in attenpt of the Exam -
nati on.

2. |If a candidate actually appears in any one
paper in the prelimnary Exam nation he shal
be deened to have nmade an attenpt at the
exam nat.i on.

3. Notw thstanding the disqualification/can-
cellation of candidature the fact of appear-
ance of the candidate at the exam nation will
count as an attenpt.

Rule 8: A candidate who is appointed to the
I ndian Admi ni strative Service or the Indian
Foreign Service on results of an earlier
exam nati on before the comencenent /of this
exam nation and continues to be a menmber of
that service will not be eligibleto conpete
at this exam nation

In case a candi date has been appointed to the
IAS/IFS after the Prelimnary Exam nation of
thi s exam nation but before the Main Exam na-
tion of this examination and he/she shall also
not be eligible to appear in the Main Exam na-
tion of this exam nation notw thstanding that
he/ she has qualified in the Prelimnary Exam -
nati on.

Al so provided that if a candidate is appointed
to AS/IFS after the commencenent of the’ Miin
Exami nation but before the result thereof and
continues to be a menber of that service,
he/ she shall not be considered for appointnent
to any service/post on the basis of the re-
sults of this exam nation

Rule 17: Due consideration will be given at
the tinme of making appointnents on the results
of the examnation to the preferences ex-
pressed by a candidate for various services at
the time of his application. The appointnent
to various services will also be governed by
the Rules/Regulations in force as applicable
to the respective Services at the tinme of
appoi nt nent .

72
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Provided that a candidate who has been ap-
proved for appointnent to Indian Police Serv-
ice/Central Service, Goup 'A nentioned in
Col. 2 belowon the results of an earlier
exam nation wll be considered only for ap-
poi ntnment in services nentioned against that
service in Col. 3 below on the results of this
exam nati on.

Sl. Service to which approved Service for which

No. for appoi nt ment eligible to conpete

1 2 3

1. I ndi an Police Service. I.AS., I.F.S, and
Central Services, Goup

2. Central Services, Goup 'A I.AS.,I.F.S. and |.P. S

Provided further that a candidate who is
appointed to a Central Service, Goup 'B on

the results of an earlier exanmnation will be
considered only for appointment to 1.A S
[.F.S, 1.P.S. _and Central Services, Goup
A

I'AS (Appoi ntnent by Conpetitive Exam nation)
Regul ati ons, 1955

Regul ati on 4:

Condi'tions of Eligibility: -

In order to be eligible to. conpete at the
exam nation, a candidate nust satisfy the
foll'owi ng conditions, nanely:-

(i) Nationality.... 0. ... ... 0. . .. ...

(T1) AGE o
(iii1) Educational Qualifications...........
(iii-a) Attenpts at the exam nation - Unless

covered by any of the exceptions that nay from
time to tine be notified by the Central Gov-
ernment in this behalf, every candidate ap-
pearing for the exam nation after 1st January
1979, who is otherwise eligible, shall be
permtted three attenpts at the exam nation;
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and the appearance of a candidate at the
exam nation will be deemed to be an attenpt at

the examination irrespective of his  disquali-
fication or cancellation, as the case may  be,
of his candidature.

Expl anation - An attenpt at a prelinmnary
exam nation shall be deened to bean attenpt
at the examination, within the neaning of this
rul e.

Reg. questions 1 to 6:

At the threshold we will take up the nain question  about
the wvalidity of the second proviso to Rule 4 of the C S E
Rules of 1986, which proviso is an additional one- to the
first proviso to Rule No. 4 and which applies only ‘to the
|.P.S and Central Services, Goup 'A selectees. This provi-
so consists of two parts of which the first part enunerates
certain conditions on the fulfillnment of which alone, an
allottee to IPS or Central Services Goup 'A on the basis
of the results of the previous CSE will becone eligible to
re-appear in the next CSE (Main) to inprove his prospect
with the hope of getting better position next year and
joining in one of the nore preferred services, nanely, |AS,
IFS, IPS or Central Services Goup 'A subject to the condi-
tions, enumerated in Rule 17 of CSE Rul es.

As per the first part of the proviso, the prerequisite
conditions which are sine qua non are as foll ows:
A Candi date who on the basis of the results of
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the previous CSE
i) should have been allocated to the IPS or
Central Services Goup 'A;
ii) The said candi date should have expressed
his intention to appear in the next G vi
Service Min Exam nation for competing for
IAS, IFS, IPS or Central Services Goup 'A
subject to the provisions of Rule 17; iii) The
said candi date shoul d have been permitted to
abstain from the Probationary Training in
order to so appear.

The conditions in the second part of the proviso are as

fol |l ows:
1) If a candidate (who is pernitted to appear
in the next CSE (Main) on fulfillment of the
condi tions, ~enumerated in the first part of
this proviso) is allocated to a service on the
basis of the next Civil Service (Miin) Exam -
nation, he should either join
74
that service or the service to which he has
already been allocated on the basis of the
previ ous CSE;
2) If the candidate fails to join either of
the services as nentioned inthe first condi-
tion of this second part then his allocation
to the service based on one or both exam na-
tions, = as the case may be, shall stand can-
cell ed; and
3) Notwithstanding anything contained in Rule
8, a candidatea) who accepts allocation to
the service and b) whois appointed to a
service shall not be eligible to appear again
in CSE unless he has first resigned from the
servi ce.

The sum and substance of the above proviso is that a
candi dat e who has al ready been allocated to the |PS/ Centra
Services Goup A" and who in order to inprove his  efficacy
of selection to higher civil service, expresses his /inten-
tion to appear in the next CSE (Main) for competing for I|AS,
IFS, IPS or Central Services Goup "A and who has been
permtted to abstain fromthe Probationary Training in order
to do so, will becone eligible to appear in the next CSE
(Main) but subject to the provisions of Rule 17, ~and that
the said candidate when allocated to a service on the ~basis
of the next CGvil Services (Min) Exanmination can either
join that service or the service to which he has already
been allocated on the basis of the previous CSE and that if
he fails to join either of the services, his  allocation
based on one or both the exam nations, as the case nay be,
will stand cancelled. Further, notw thstanding: anything
contained in Rule 8, a candidate who accepts allocation to a
service and is appointed to that service shall not be eligi-
ble to appear again in the CSE unless he has first resigned
fromthe service. In other words, a candidate failing within
the anbit of this proviso can appear in the CSE for all the
permtted attenpts subject to his age linmt if he intends to
appear again in the CSE provided he first resigns from the
service which he accepts on allocation and to which he is
appoi nted. The restriction/enbargo contained in Rule 17 is,
if a candi date has been approved for appointnent to IPS, and
expresses his intention to appear in the CSE (Main) for
hi gher civil service, the services for which he is eligible
to compete are IAS, IFS and Central Services Goup 'A.
Simlarly, a candidate who has been approved for appoi ntnent
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to the Central Services Group 'A and expresses his inten-
tion to appear in the next CSE (Main), the services to which
he will be eligible to conpete are IAS, |IFS and |PS. The
second proviso to Rule 17 provides that a candidate who is
appointed to a Central Services Goup 'B on the results of
an earlier examination will be considered for appointnment to
I AS, |FS,
75

| PS and Central Services Group "A.

The inpugned second proviso to Rule 4, as we have al-
ready pointed out, has been introduced by notification No.
13016/ 4/86-Al'S (1) dated 13.12.1986.

The circunstances which necessitated and
conpel l ed the introduction of the above second
"proviso to Rule 4 was due to the receipts of
various representations and frequent com
plaints fromthe Academ es and Training |nsti-
tutes by the Governnent informng that the
candi dat es who, taking advantage of the oppor-
tunity of nmobility fromone service to anoth-
er, were intending to appear in the next CSE
(Main) inthe hope of getting a better posi-
tion and ina nore preferred service were
negl ecting their required training progranmes
whereunder they had to undergo specialised
training and acquire the necessary potentia
to performtheir tasks in-the service to which
t hey \have been all ocated and for which train-
ing, ‘the CGovernnent incurs huge expenditure.
Therefore, the Government in order to overcome
the problem of indiscipline anbngst the proba-
tioners wundergoing training, requested the
kothari commttee for making a conprehensive
survey on the different aspects of the re-
cruitment schene and to submit a report | wth
its recommendations on the recruitnment policy
and selection nethods so that the candidates
who are selected and allocated to a service
and sent for training may not take ennmass
| eave for preparing and appearing in the next
CSE by neglecting and pretermtting their
training progranmres and thereby creating a
vacuum in the service for considerable  tine:
The said kothari conmittee, after deeply
exam ning this serious problem subnitted its
report, the relevant part of which is as
foll ows:

"3.59. It may further be observed that the
exi sting systemwhich permts that . candi dates
qualifying for and joining the police or the
Central Services, may appear the Cvil ' Serv-
ices Examination to inprove their car eer
opportunities, has come in for serious ‘criti-
cismfromthe National Acadeny of Adm nistra-
tion and the respective enpl oyi ng departnents.
They conplain that such probati oners neglect
their training at both the Acadenmy and the
Departmental Training Institutions until they
exhaust the adm ssi bl e nunber of chances.

3.60. The present practice obviously is not
desirable. The
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nunber of such cases would be very small with
the proposed restriction on the total numnber
of attenpts pernitted to a candidate. Even so
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we think it wong that the very first thing a
young person should do in entering public
service is to ignore his obligations to the
servi ce concerned, and instead spend his tine
and energy in preparation for re-appearing at
the UPSC exami nation to inprove his prospect.
This sets a bad exanpl e and shoul d be discour-
aged. W recomend that commencing from the
1977 exam nation candi dates once appointed to
the Al India or Central Services (Cass |I)
should not be permitted to re-appear at a
subsequent exam nation w thout resigning from

service. (On introduction of Phase Il of the
Cvil Services Exami nation Schene, candi dates
joining the Foundation Course wll not be
permitted to re-appear at the Min Exam na-
tion.s)"’

The Thirteenth Report of the Estimates Committee (1985-
86) also submittedits report on this aspect of the nmatter
observi ng

“The committee urge upon the Governnent to
review their decision regarding allowing the
probationers to reappear in the Cvil Services
Exam nation to inprove their prospects. If it
is still considered necessary to allow this,
the Commttee suggest that it may be limted
to only one chance after a person enters a
Cvil service."

The Central Governnent after considering the recommenda-
tions of the above Commttees regarding allow ng probation-
ers allocated to Civil Services to appear in the next CSE
(Main), addressed the UPSCto initiatea review of the new
system of CSE in pursuance of the recomendations' of the
Estimates Committee and-thereafter, a neeting of all the
cadre controlling authorities was convened by the Governnent
and based on the consensus arrived-at the neeting, Rules 4
and 17 of the Gvil Services Exam nation Rules were /  anended
by inserting the new provisos.

In this regard, it will be worthwhile to refer to  Arti-
cle 51-Ain Part |IV-A under the caption ’Fundanental Duties’
added by the Constitution (42nd Anendment) Act,” 1976 .in
accordance wth the recommendations of the Swaran Singh
Commttee. The said Article contains a mandate of the Con-
stitution that it shall be the duty of every citizen  of
India to do the various things specified in Clauses (a) to
(j) of which clause (j) commands that it is the -duty of
every citizen of India to strive towards excellence in al
spheres of individual and collective activity so that the
nation constantly rises to higher levels of endeavour’ and
achi evenent . "
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In our view, the effort taken by the Government in
giving utnost inmportance to the training programme of the
sel ectees so that this higher civil service being the top
nost service of the country is not wasted and does not
beconme fruitless during the training period is in consonance
with the provisions of Article 51-A (j).

The Constitution of India has laid down some basic
principles relating to public services in Part XIV entitled
"Services wunder the Union and the State’ which has two
Chapters, nanely chapter | on "Services" covering Articles
308 to 314 of which Article 314 is now repealed by the
Twentyei ghth  Anmendnent Act, 1972 and Chapter Il on "Public
Service Comm ssions" covering Articles 315 to 323. W fee
that it 1is not necessary to deal with the constitutiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 51

provisions relating to the executive power of the Union
under Article 53 of the Constitution or the extent of the
executive power of the Union under Article 73 of the Consti-
tution or recruitment and condition of service of persons
serving the Union or the State as contenpl ated under Article
309 of the Constitution of India since it is not the case of
the appellants that either the introduction of the proviso
is in violation of any of the provisions of the constitution
or the proviso suffers for want of jurisdiction or by im
proper and irregular exercise of jurisdiction. However,
incidentally Ms. Chopra urged that the second proviso is
bad since the authorities have stepped out of the constitu-
tional limts inissuing the notification inserting the
i mpugned proviso and that it has not been placed before the
Houses of the Parliament. This argument has to be sinply
mentioned to be rejected because the proviso has been intro-
duced by the Central Executive Authority under the powers
flowing fromArticle 73 (1) (a) of the Constitution, accord-
ing to which the executive power of the Union subject to the
provi sions ~of the Constitution shall extend to the matters
with respect to which Parlianent has power to make | aws, but
of course subject to the proviso nade thereunder and further
this subm ssion casually made was neither anplified nor
pursued. Needless to point out that whilst by virtue of
clause 1 (a) of Article 73, the Union executive whose power
which is co-extensive with the |egislative power of Parlia-
ment can nmake laws on matters enunerated in-List | (Union
List) and List Il (Concurrent List) to the Seventh Schedul e
of the Constitution, under Article 162 of the ' Constitution
the executive power of the State executive which is co-
extensive with that of the State |egislature can make |aws
in respect of matters enunerated in List Il (State List)
and also in respect of matters enunerated-in List Il (Con-
current List), subject to the provisions of the Constitu-
tion. In the present case, the central executive authority
has not either expressly or inpliedly changed the policy of
the Governnent by exercising unreasonable and arbitrary
di scretion and the present Rule 4
78
with its newy added second proviso does not repeal the
essential features of the pre-existing Rule 4 but only
limts the anmbit of the operation of Rule 4 under a given
situation. Hence, there is no substance in contending that
the second proviso is bad and that the central —executive
authority has transgressed the constitutional limts.
However, the validity of second proviso the
Rule 4 is challenged on Constitution about is
violative of Article 14 ground that which we
will deal at the later part of the judgnent.
We feel that it would be appropriate, in
this context, to recall the observations of
this Court in L.I.C of India v. Escorts Ltd.,
AR 1986 SC 1370 at page 1403 = [1986] 1 SCC
264. The observation reads thus:
"When construing statutes enacted in t he
nati onal interest, we have necessarily to take
the broad factual situations contenplated by
the Act and interpret its provisions so as to
advance and not to thwart the particular
nati onal interest whose advancement is pro-
posed by the legislation.”
In the above background, we shall now advert to the
argument s advanced on behal f of the appellants.
M. P.P. Rao, senior counsel appearing for the appel-
lants forcibly and fervently contended that the second
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proviso to rule 4 of the inpugned notification is wultra-
vires clause (iii-a) of Regulation 4 of the Regulations,
1955 inasnmuch as the power to notify exceptions does not
i ncl ude the power to make ineligible the candi dates who are
"otherwise eligible" in terms of Clauses (i), (ii) and (iii)
of Regulation 4. 1In other words, all candidates, who satis-
fy the requirenents of nationality, age and educationa
qualifications prescribed in clauses (i) to (iii) of Regul a-
tion 4, are entitled to the maxi mum nunber of attenpts
prescribed in clause (iii-a) which initially was three
attenpts, since raised to four attenpts we.f. 1.2.90. He
further submits that the expression 'in this behal f’ appear-
ing in the said clause (iii-a) refers only to the nunber of
attenpts of candidates otherwise eligible in terns of
clauses (i) to (iii) of Regulation 4 and that the obvious
intention in conferring the power on the Central Governnent
to ’'notify exceptions in his behalf of candidates ’other-
wi se eligible was to-enable the Governnent to increase the
nunber . of attenpts in deserving cases, such as- candi dates
bel ongi ng to Schedul ed Castes and Schedul ed Tri bes and ot her
weaker sections including physically handi capped category
and that consequently the Central Government has no power to
add nore conditions of eligibility to those stipulated in
Regul ation 4 itself.
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According to him the second part of the inpugned proviso to
Rule 4 of CSE Rules which insists that a candi date who was
permitted to abstain from probationary training in order to
appear at the next Civil Services (Min) Exan nation and who
accepted the allocation to a service subsequently and is
appointed to the service "shall not be eligible to appear
again in the CSE (Main) unless he first resigns from the
Service and in other words it declares a candidate, who is
otherwise eligible in terns of Regulation 4 as ineligible
unless he first resigns fromthe service. This additiona
condition of eligibility, accordingto him is clearly
beyond the, scope of the limted power to notify exceptions
to the nunmber of attenpts prescribed and, therefore ultra-
vires Regulation 4 (iii-a).

M. Kapil Sibal, the Learned Additional Solicitor Gener-
al presented a plausible argunent countering the  pl eadi ngs
of M. P.P. Rao and drew our attention to Rule 7 of 1AS
(Recruitnment) Rules of 1954 which deals with the recruitnent
by conpetitive exam nation, and sub-rule (2) which states
that an exani nation, nanely, the conpetitive exam nation for
recruitnment to the service shall be conducted by the Comm s-
sion in accordance with such regulations as the Centra
CGovernment may fromtime to time make in consultation wth
the Conmi ssion and State Governnents. According to him  the
perm ssi bl e nunber of attenpts that a candidate can avail is
al so a condition of eligibility because the object is for a
dual purpose, nanely, 'to get the best and to retain the
best’, and that Regulation 4 (iii-a) should be read wth
Rule 4 of CSE as its part. He continues to state that under
Article 73 of the Constitution, subject to the provisions of
the Constitution, the Central Governnent in exercise of its
executive power can regulate the manner in which the right
of a candidate in appearing for the conpetitive exam nation
is to be exercised and, therefore, the restriction inposed
in the second proviso to Rule 4 of CSE Rules is in no way
ultra-vires clause (iii-a) of Regulation 4 of Regulations,
1955.

The source of power for the Central Covernnent for
maki ng rul es and regul ations for ’Recruitnent and the Condi -
tions of Services of Persons appointed to All India Serv-
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ices’ in consultations with the Governnent of States con-
cerned as well making regulation under or in pursuance of
any such right is derived fromSection 3 of the Al India

Services Act, 1951

The Regul ati ons, 1955 were nade by Central Government in
pursuance of rule 7 of 1AS (Recruitnent) Rules of 1954 in
consultation with the State Governnents and the Union Public
Service Commission. Cause (iii-a) of Regulation 4 was
substituted vide Departnment of Personnel A & R Notification
No. 11028/1/78/ Al S dated 13.12.1978 and the latter part of
which by another notification dated 23.11.1988. W are
concerned only
80
with the earlier part of the said clause as per which unless
covered by any of the exceptions that my fromtine to tine
be notified by the Central CGovernment, in this behalf, every
candi date appearing for the exam nation after 1st January
1979, who is otherwise eligible, shall be permtted three
attenpts ‘at the examnation. If Rule 4 of CSE Rules is
exam ned i nj uxt aposition of c¢clause (iii-a) of Regulation 4,
it is clear that both rule 4 of CSE Rules and C ause (iii-a)
of the Regulation 4 showthat every eligible candidate
appearing at the CSE should be permitted three attenpts at
the exam nation. As we have pointed out in the earlier part
of this judgnent, the attenpts are now i ncreased to 4 wunder
Rule 4 of the CSE Rules.This increase of attenpts by the
Governnment is by virtue of its power ~which flows under
Article 73 of the Constitution of India. The eligibility of
a candi date to appear in the CSE'with regard to nationality,
age and educational qualifications is given under clauses
(i) to (iii) of Regulation 4 but the Governnment by  exercise
of its executive power has inposed certain restrictions
under some specified circunstances: Even today,  in the
normal course, every eligible candidate can appear 'in the
examnation for all the permssible attenpts and the re-
striction of attenpts is not applicable in the case of
SC/ ST who are otherwi se eligible but subject to their upper
age limt. A plain and grammtical reading of clause (iii-a)
of Regulation shows that if the nunmber of attenpts are
covered by any of the exception that may fromtine to tinme
be notified by the Central Governnent in the behalf, then
the notification will become enforceable and only in the ab-
sence of such notification, every candidate normally can
appear for all the permtted attenpts at the exam nation
whet her three or four. The inpugned second proviso does not
restrict or put an enbargo on the nunber of attenpts in the
normal course. But the restriction is wonly when the
conditions enunerated in the inpugned proviso are satisfied.
In order to appreci ate and understand the restriction
i mposed, in its proper perspective, we shall refer to cer-
tain decisions of this Court cited by both the  parties,
firstly with reference to the interpretation of statutes and
second with regard to the construction of a proviso in
relation to the subject matter covered by the section/rule
to which the proviso is appended.
Before we cogitate and anal yse this bone of contention in
some detail, it will be convenient at this stage to pore
over some of the well established rules of construction
which would assist us to steer clear of the inpasse
entertained by the |earned counsel, according to whom some
conplications are created by the inpugned notification being
ultra-vires cl ause (iii-a) of Regulation 4 of Regul ations,
1955.

Maxwel | on the "Interpretation of
Statutes” 10th Edition page 7 states thus:
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. if the choice is
between two interpretations, the nar-
81
rower of which would fail to achieve the
mani f est purpose of the |egislation, we should
avoid a construction which would reduce the
legislation to futility and should rather
accept the bol der construction based on the
view that Parlianent would |l egislate only for
the purpose of bringing about an effective
result.”
In "Principles of Statutory Interpretation” by Justice
G P. Singh, 4th Edition (1988) at page 18, it is stated
t hus:
"it is arule nowfirmy established that the
i ntention of the |egislature nmust be found by
reading the statute as a whole".
It~ is said in "Craies on Statute Law, 5th
Edition" as follows:
“Mani fest absurdity or futility, pal pabl e
injustice, or absurd inconveni ence or anomaly
to be avoided."
In the sane text book, 6th Edition at page 89, the
foll owi ng passage i s found:
"The argunent frominconveni ence and hardship
is a dangerous one and is only admssible in
construction where the neaning-of the statute
is obscure and there are alternative nethods
of constructions.”
Viscount Sinmon in King Enperor v. Benoari Lal Sharma
Al R 1945 C 48 has said thus:
“I'n construing enacted words, the Court is not
concerned with the policy involved or with the

results, injurious -or otherwi se, which my
follow from giving effect to the |anguage
used. "

In Wardurton v. Loveland, [1832] 2 D & CH (H L.)480 at
489, it is observed that:

"Where the Language of an Act is Clear and
explicit, we nust give effect to it whatever
may be the consequences for in that case the
words of the statute speak the intention of
the legislature".
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See also Suffers v. Briggs, [1982] 1 A .C'1, 8.

This Court in Conmissioner of Income Tax v.S. Teja
Singh, [1959] 1 Suppl. SCR 394 has expressed that a con-
struction which woul d defeat the object of |egislature nust,
if that is possible, be avoided.

See also M Pentiah and others v. Miuddal a Veeranall appa
and Others, AIR 1961 SC 1107.

Desai, J speaking for the bench in Lt. Col. Prithi Pa
Singh Bedi etc. v. Union of India & Ors., [1983] 1 SCR 393
at 404 has pointed out as follows:

"The dom nant purpose in construing a statute
is to ascertain the intention of the Parlia-
nent. One of the well recognised canons of
construction is that the |[|egislature speaks
its mnd by use of correct expression and
unl ess there is any anbiguity in the |anguage
of the provision the Court should adopt liter-
al construction if it does not lead to an
absurdity."

The Constitution Bench of this court in A R Antul ay
v.R S. Nayak, [1984] 2 SCR 914 at 936 has observed thus:
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"It is a well established canon of construc-
tion that the Court should read the section as
it is and cannot rewite it to suit its con-
veni ence; nor does any canon of construction
permt the court to read the section in such
manner as to render it to sonme extent otiose."

The Suprene Court in Maharashtra State Board of Second-
ary and Hi gher Secondary Education and another v. Paritosh
Bhupesh Kurmarsheti etc. etc., [1985] 1 SCR 29 ruled that
the well established doctrine of interpretation is "That the
provi si ons contained in a statutory enactnment or in
rul es/regul ati ons franmed thereunder have to be so construed
as to be in harnony with each other and that where under a
specific section or rule a particular subject has received
special treatnent, such special provision will exclude the
applicability of any general provision which mght otherw se
cover the said topic."

InPhilips IndiaLtd. v. Labour Court, Madras and Os.,

[1985] '3 SCR 103, it is observed:

"No~ canon of statutory construction is nore
firmy established than that the statute mnust
be read as a whole. This is a general rule of
construction applicable to all statutes alike
whi ch
83
spoken of as construction  ex vi sceri bus
actus. "'

It has been ‘held by this Court~ in Balasinor Nagrik
Cooperative Bank Ltd. v. Babubhai~ Shankerlal ' Pandya and
others. [1987] 1 SCC at 608 as follows:

"It is an-elenentary rule that construction of
a section is to be made of all parts together
It is not permssible to omt any part of it.
For, the principle that the statute nust be
read as a wholeis equally applicable to
different parts of the sane section”.

In Dr. Aay Pradhan v. State of WMudhya Pradesh and
QO hers, [1988] 4 SCC 514 at 518, the Court has registered
its viewin the matter of construing a statute thus:

“I'f the precise words used are plain and
unanbi guous, we are bound to construe them .in
their ordinary sense and give them full ef-
fect. The argument of inconveni ence and hard-
ship is a dangerous one and is only adnissible
in construction where the ~nmeaning of the
statute is obscure and there arc alternative
met hods of construction. Were the |anguage
is explicit its consequences are for Parlia-
ment, and not for the courts, to consider."

We think, it is not necessary to proliferate this /judg-
nment by citing all the judgnments and extracting the  textua
passages fromthe various Text Books on the principles of
Interpretation of statutes. However, it will suffice to say
that while interpreting a statute the consideration  of
i nconveni ence and hardshi ps shoul d be avoi ded and that when
the |language is clear and explicit and the words wused are
plain and unanbi guous, we are bound to construe them in
their ordinary sense with reference to other clauses of the
Act or Rules as the case may be, so far as possible, to make
a consistent enactnent of the whole statute or series of
statutes/Rul es/ Regulations relating to the subject matter.
Added to this, in construing a statute, the Court has to
ascertain the intention of the |aw making authority in the
backdrop of the dom nant purpose and the underlying intend-
ment of the said statute and that every statute is to be
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interpreted without any violence to its |anguage and applied
as far as its explicit |language admits consistent with the
established rule of interpretation

A proviso to a Section/Rule is expected to except or
qualify something in the enacting part and presuned to be
necessary. Coming to the
84
broad general rule of construction of the proviso Maxwell on
"The Interpretation of statute" in the 11th edition at page
155 has quoted a passage from Kent’'s Conmentary On American
Law, 12th Edn. Vol. 1, 463n, reading thus:

"The true principle undoubtedly is, that the
sound interpretation and neaning of the stat-
ute, on a view of the enacting clause, saving
clause and proviso, taken and construed to-
gether is to prevail."

Maxwel | in his 12th Edition has quoted a passage from
Att. Gen. v. Chelsea Waterworks Co., [1731] Fitzg. 195 which
reads 'that if a proviso cannot reasonably be construed
ot herwi se than as contradicting the nain enactnent, then the
proviso w.ll prevail on the principle that "it speaks that
[ ast intention of the makers".

It is pointed out in Piper v. Harvey, [1958] 10.B.439
that if, however, the | anguage of the proviso makes it plain
that it was intendedto have an operation nobre extensive
than that of the provision which it inmmediately follows, it
nmust be given such w der effect.

In R v. Leeds Prison (Governor), Ex p. Stafford [1964]
2 QB. 625 it is pointed out thus:

"The main part of a section nmust not be con-
strued in-such a way as to render a proviso to
the section redundant."

A Constitution Bench of this Court in-Ram Narain Sons
Ltd. and O's. v. Asstt. Conmi ssioner of Sales tax and  O's.,
[ 1955] 2 SCR 483 has nmade the foll ow ng observations:

"It is a cardinal rule of interpretation that
a proviso to aparticular provision of a
statute only enbraces the field ‘which is
covered by the main provision. It carves out
an exception to the main provision to which it
has been enacted as proviso and to no other.”

Anot her Constitution Bench in Abdul Jabar Butt & Another
v. State of Jammu and Kashmir, [1957] SCR 51 held that it is
a fundanental rule of construction that a proviso nust  be
considered with relation to the principal matter to which it
stands as a proviso.

See also Comm ssioner of Income Tax v.S. Teja Singh,
[1959] 1 Suppl. SCR 394.

85

Kapur, J speaking for the bench of this Court ~in The
Conmi ssi oner of Income Tax; Mysore, Travancore Cochin and
Coorg, Bangalore v. The Indo Mercantile Bank Limited, [1959]
2 Suppl. SCR 256 reiterated the view expressed by Bhagwati,
J as he then was in Ram Narain Sons Ltd. v. Assistant  Com
m ssioner of Sales Tax; [1955] 2 SCR 483 at 493 and the
observations by Lord Macmillan in Madras & Southern Mahratta
Railway Co. v. Bezwada Municipality, 1944 L.R 71 |.A 113,
122 and |l aid down the sphere of a proviso thus:

"The territory of a proviso therefore is to
carve out an exception to the main enactnent
and exclude sonething which otherwise would
have been within the section. It has to
operate in the sane field and if the |anguage
of the main enactnment is clear it cannot be
used for the purpose of interpreting the main
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enactment or to exclude by inplication what
the enactnment clearly says unless the words of
the proviso are such that that is its neces-
sary effect. (Vide also Corporation of the
C.tV of Toronto v. Attorney-GCeneral f or
Canada, [1946] A.C. 32,37 ."

M s Macki nnon Mackenzie & Co. Ltd. v. Audrey D Cost and
Anot her, [1987] 2 SCC 469 nmay al so be referred to.

When the inpugned second proviso to Rule 4 of the CSE
Rules is interpreted in its granmatical meaning and cognate
expressions and construed harmoniously with the substantive
rule in the Iight of the above decisions of this Court as
well as the views expressed by various authors in their Text
Books on this subject, it'is pellucid that the said proviso
only carves out an exception to Rule 4 of the CSE Rules in
given circunstances and under specified conditions and,
therefore, the second proviso cannot be read in isolation
and interpreted literally. On the other hand the substantive
Rule 4 is tobe read in conjunction with the two provisos
appended thereto so as to have a correct interpretation

In the proviso, in dispute, there are no positive words
or indications which would conpl etely exclude the operation
of the substantive rule the spirit of which is reflected in
Regul ation 4 of the Regul ations, 1955. In fact, Rule 4 as
stood till 1986, in its normal course, allowed a candidate
to appear for three attenpts, since increased to 4 for 1990
and 1991 Exam nations. But the restriction is inposed by the
second provi so only under certain circunstances as repeated-
ly indicated above. Al 'though-the notification of 1986
introducing the inmpugned proviso, no doubt, has to be
strictly construed, the Court cannot overlook the very aim
and object of the proviso thereby either ~defeating its
purpose or rendering it redundant or
86
inane or making it otiose. Judged fromany angle, we are not
i npressed by the contention of - M. P.P. Rao that there is a
violent breach of the provisions of the substantive Rule 4
of CSE Rul es and Regulation 4 (iii-a) and we are not able to
per suade ourselves to hold that the inpugned second proviso
either subverts or destroys the basic objectives of Rule 4
and that it is ultra-vires.

In this connection, it may be noted that the restric-
tion or enbargo, as the one under consideration is not only
pl aced on the candi dates who on the basis of the result  of
the previous CSE had been allocated and appointed to I PS or
Central Service Goup 'A but also on the candidates ap-
pointed in the higher echelon of Cvil Service,  which we
will presently deal with. There is a far nore ' restrictive
rule in existence, nanely Rule 8 of the CSE Rul es according
to which a candidate who is appointed to the Indian Admnis-
trative Service (1AS) or the Indian Foreign Service (IFS) on
the result of an earlier exanination before the comrencenent
of the ensuing exam nation and continues to be a nmember of
that service will not be eligible to conpete at the subse-
guent exam nation,. even if he/she is disillusioned and
wants to switch over. In other words, this rule precludes
the candi dates who have been appointed to the IAS or |IFS,
from sitting in the ensuing examination while in service.
Further, this rule states that in case, a candi date has been
appointed to the IAS or IFS on the basis of the earlier
exam nation and after the subsequent prelimnary exam na-
tion, but before the Main exam nation, that candidate, if
continues to be a nmenber of that service, shall not be
eligible to appear in the ensuing nain exanm nation notwth-
standing that the said candidate has qualified hinself in
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the prelimnary examnation. Simlarly if a candidate is
appointed to the IAS or IFS after the comencenent of the
Main  Exami nation but before the announcenment of the result
and continues to be a nenber of that service, the said
candi date shall not be considered for appointnents to any
service/ post on the basis of the result of this exam nation
The purpose for incorporating this unconprom sing and strin-
gent provision is that the candi dates appointed to the IAS
and |FS are required to man the key positions both in the
Central and State Services wherein the appointees have to
conbine their intellectual capacity and the requisite traits
of personality and also to exhibit higher intellectua
proficiency and |eadership. Thus Rule 8 keeps up and main-
tains the phenonmenon of the upper civil service, run under
our constitution with all enduring features and facets of
the said service on Al India basis. But there is no bar for
a candidate who is appointed to the | ASSFS resigning from
that service and sitting in the examnation for IPS or any
Central Service Goup 'A. Under Rule 4 of CSE Rules not-
wi t hst andi ng anything contained in Rule 8, a candidate who
accepts allocation to a service and appointed to that
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service shall not be eligible to appear again in the CSE
unl ess he first resigns fromthat service. In other words, a
candidate who is allocated and appointed to a service can
sit in the ensuing exam nation provided he first resigns
from that service. This restriction, in our view, is a
reasonabl e one in order to achieve the desired result in the
background of the situation and circunstances about which we
have el aborately discussed al bei t.

In conclusion, we hold that the second proviso to Rule 4
of CSE Rul es does not travel beyond the intent of the nmain
rule putting any unjustifiable enbargo and that the proviso
is not ultra-vires Regulation 4 (iii-a) of Regulations 1955
on the ground it makes the candidates ineligible who are
otherwise eligible in ternms of clauses (i) to (iii) of the
said Regulation and that the proviso to Rule 17/  is not
i nval i d.

An enactnment is never to be held invalid unless it be,
beyond question, plainly and pal pably in excess of 1egisla-
tive power or it is ultra-vires or inconsistent ~with the
statutory or constitutional provisions or it does not con-
form to the statutory or constitutional requirenentsor is
nmade arbitrarily with bad faith of oblique notives or op-
posed to public policy. In our considered opinion, the
second proviso to Rule 4 of CSE Rul es cannot be held to be
invalid on any of the grounds mentioned above.

The next question that has arisen for consideration is,
how far the principle of reasonable restriction can be
applied in the formulation of the rules, keeping the 'rele-
vance of the recruitnent scheme to the civil service. Nei-
ther an ommi bus answer or a sinplistic solution would @ carry
us far to face the public service reality in the nodern
state, the governing consideration of which is the context
of actual situation, circunstances, resources and the socie-
tal goals of the particular State/country.

The further argunment advanced in Civil Appeal Nos.
5506- 5525 of 1990 (as appears fromthe witten subm ssion
made by M. C. N Sreekunmar) is that on a correct interpreta-
tion of the inmpugned second proviso, the last clause of
whi ch reads "such candi date who accepts the service shal
not be eligible to appear again in the Civil Services Exam -
nation wunless he first resigns fromthe service" refers to
only candidates, who on the basis of the result of the
previous CSE had been allocated to the Central Services
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Goup 'A but who expressed their intention to appear in the
next CSE (Main) for conpeting for IAS, IFS, IPS or Centra
Services Goup A and who are pernmitted to abstain fromthe
probationary training in order to so appear and who joined
Group 'A service subsequently on allocation either on the
basi s of the previous exam nation or the subsequent exam na-
tion. According to him in other words, the candi dates who
did not avail the benefit of abstaining fromthe probation-
ary training
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with the perm ssion of the Government in order to appear at
the next Civil Services (Main) Exam nation do not fai

within the scope of the inpugned restriction and they cannot
be asked to resign as a condition precedent to their appear-
ing again in the CSE. This tenuous argunent does not appea
to us. Firstly the expression "such candidate", is not used
in the proviso, on the other hand, the words used are "a
candi date" (vide publication of Gazette of India dated
13-12-86). Secondly the last part of the proviso, as it
stands, ‘reads "a candidate who accepts allocation to a
service and is appointed to a service shall not be eligible
to appear again in the G vil Services Examnation unless he
has first resigned fromthe service." Thirdly a correct and
proper reading of thelast linb of the proviso clearly
denonstrates that the expression "a candidate" refers only
to the candidate, nentioned in the earlier part of the
proviso. Lastly, if such an interpretation is to be given on
the wong reading of the proviso, then the whol e object of
the proviso will be defeated.
Reg. Question No. 7

Ms. C M Chopra scathingly attacks the judgnent of the
Tribunal inter-alia contending that the protection ' guaran-
teed to the candi dates belonging to Scheduled Castes and
Schedul ed Tribes under the Constitution - nore particularly
under Article 335 of the Constitution of India cannot be
taken away by an arbitrary executive action by introducing
the second proviso, thereby reducing the nunber of perm ssi-
ble attenpts for appearing in the CSE hitherto enjoyed by
such candi dates; that the right statutorily and constitu-
tionally vested on the SC ST candi dates, permitting them to
make unlimted attenpts, of course, subject to the upper age
[imt cannot be easily whittled down and that the second
proviso is an i ndependent proviso, having no relationto the
first proviso and apriori it cannot control and prevail upon
the first proviso which declares "that this restriction on
the nunber of attenpts will not apply in the case of Sched-
ul ed Castes and Scheduled Tribes who are ot herw se
eligible." According to her, the reservation policy guaran-
teed to the SC ST candi dates cannot be obliterated by an
unreasonabl e and arbitrary executive action

No doubt, it is true that while the substantive Rule 4
of the CSE Rules pernmts every candidate to appear for three
attenpts at the examnation- which is now increased to four-
the first proviso to this rule states that this restriction
on the nunber of attenpts at the exam nation is not applica-
ble in the case of SC ST candi dates who arc otherwi se eligi-
bl e. However, even in the case of SC/ ST candidates, there is
a specific restriction so far as the upper age limt is
concerned as envisaged under Rule 6 (b) of the CSE Rules.
Regul ation 7(2) of Regul ation, 1955 states that the
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candi dates belonging to any of the Schedul ed Castes or the
Schedul ed Tribes may, to the extent of the nunber of vacan-
cies reserved for the Schedul ed Castes and Schedul ed Tribes
cannot be filled on the basis of the standard determ ned by
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the Comm ssion under sub-regulation (1) be recomended by
the Comm ssion by a relaxed standard to make up the defi-
ciency in the reserved quota, subject to the fitness of
these candi dates for selection to the Service, irrespective
of their ranks in order to nerit at the exam nation. Sub-
Regul ation (1) of Regulation 7 reads that subject to the
provi sion of Sub-Regulation (2) the Commission (U P.S C)
shall forward to the Central Government a |list arranged in
order of merit of the candidates who have qualified by such
standard as the Conmi ssion may determn ne
In the normal course, a candidate belonging to SC ST
category can enjoy all the benefits under the rules and
regul ations. But the restriction inposed under the second
proviso is only for a specified category of candidates by
treating all such candidates at par and w thout naking any
exception to the candi dates belonging to SC/ ST. The subm s-
sion nmade by Ms. Chopra that the second proviso is an
i ndependent one  does not nerit consideration because the
second proviso to Rule 4 begins with the words ’provided
timber...." which expression would nmean that a strict com
pliance of the second proviso is an-additional requirenent
to that of the substantive rule 4 and the first proviso. The
expression "provided further" spells out that the first
proviso cannot be read in isolation or independent of the
second proviso but it nust be read in conjunction with the
second proviso. To put in other words, once the candidates
bel onging to SC or ST get through one comon -examni nati on and
interview test and are allocated and appointed to a service
based on their ranks and performance and brought under the
one and the sane stream of category, then they too have to
be treated anong all other regularly and lawfully  sel ected
candi dates and there cannot be any preferential treatnent at
that stage on the ground that they belong to SC or ST,
t hough they may be entitled for all other statutory benefits
such as to the relaxation of age, the reservation etc. The
unrestricted nunber of attenpts, subject to the upper age
limt, 1is available to the SC/ ST candidates in the nornal
course but that is subject to the second proviso because
when once they are allocated and appoi nted al ong with ' other
candi dates to a category/post, they are treated alike.
Ramaswam , J speaking for the Constitution Bench in C A
Raj endran v. Union of India & Ors., [1968] 1 SCR 721 at page
733 while interpreting Article 16(4) of the Constitution of
I ndi a observed thus:
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"Qur conclusion therefore is that Art. 16(4)
does not confer any right on the ~petitioner
and there is no constitutional duty inmposed on
the Government to nake a reservation for
Schedul ed Castes and Schedul ed Tribes,  either
at the initial stage of recruitnent or at the
stage of pronotion. In other words, Art.16(4)
is an enabling provision and confers a discre-
tionary power on the state to make a reserva-
tion of appointnments in favour of backward
class of citizens which, inits opinion, is
not adequately represented in the Services of
the State. We are accordingly of the opinion
that the petitioner is unable to make good his
subm ssion on this aspect of the case.™
A seven-Judges Bench in State of Kerala v.N.M Thomas,
[1976] 2 SCC 310 before which sone inportant questions arose
with regard to the intent of Article 16 of the Constitution,
referred to and relied upon the observation in Rajendran’s
case holding that reservation is not a constitutional com
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pul sion, but is a discretionary one. In that case Krishna
lyer, J agreeing with the najority view expressed his opin-
ion thus:
"The State has been obligated to pronote the
econom c interests of harijans and |like back-
ward classes, Articles 46 and 335 being a
testanent and Articles 14 to 16 being the
tool-kit, if one may put it that way. To blink
at this panchsheel is to be wunjust to the
Constitution."
Further, the | earned Judge hel d:
"Indeed, Article 335 is nore specific and
cannot be brushed aside or truncated in the
operational anmbit vis-a-vis Article 16(1) and
(2) without hubristic aberration.”

In Akhil Bharatiya Soshit Karnmachari Sangh (Railway) V.
Union of India & Ghers, [1981]1 SCC 246, Krishna Iyer, J
observed that Article 16(4) is not a jarring note but auxil-
iary to fair fulfilnment of Article 16(1) and further said,
"Article 16(4) is not in the nature of an exception to
Article 16(1). 1t is a facet of Article 16(1) which fosters
and furthers the idea of equality of opportunity with spe-
cial reference to anunderprivileged and deprived class of
citizens to whomegalite de droit (formal or |legal equality)
is not egalite de fait (practical or factual equality).

See also MR Balaji v. State of Mysore, [1963] Supp. 1
SCR 439, Triloki Nath v. State of J&K, [1969] 1 SCR 103 and
T. Devadasan v. Union of India, [1964] 4 SCR 680 and Conp-
troller and Auditor-CGeneral of India v.
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K. S. Jagannat han, [1986] 2 SCC 679 at 684 (para 6).

The Constitution, no doubt, has |aid a special responsi-
bility on the Governnent to protect the clainms of SC ST in
the matter of public appointnents under~ various Constitu-
tional provisions of which we shall presently refer to a
few Article 16(4), as manifested fromthe various decisions
of this court referred to hereinbefore, is an /enabling
provi sion conferring a discretionary power on the State for
maki ng any provision or reservation of appointments or posts
in favour of any backward class of citizens, which in the
opinion of the State, is not adequately represented in the
service under the State. The expression “backward class’
obviously takes within its fold people belonging to SC and
ST (vide Janki Prasad v. State of J&, AIR 1973 S.C. 930).
Clause 4 of Article 16 has to be interpreted in~ the back-
ground of Article 335 as ruled by this Court in Cenera
Manager v. Rangachari, AIR 1962 S.C. 36 and in Rajendran’s
case referred to above. Article 335 enjoins that the clains
of the nenbers of the SC and ST shall be taken into consid-
eration, consistently with the maintenance of efficiency of
adm nistration, in the naking of appointnments to services or
posts in connection with the affairs of the Union or  of a
State. Article 320(4) nakes it clear that the Public Service
Conmission is not required to be consulted as respects the
manner in which any provision referred to in Art. 16(4) nay
be made or as respects the manner in which effect nmay be
given to Article 335.

The query before us is not in respect of the reservation
of backward cl asses or in respect of the claims of SC and ST
services/posts, but it is whether the candi dates bel onging
to SC and ST are entitled to any exception fromthe opera-
tion of the proviso. The answer to the above query would be
an negative as we have aforesaid.

It may be true, as fervently submitted by Ms. Chopra
there may be sone hard cases, but the hard cases cannot be
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all owed to nake bad | aw. Therefore, in the case on hand, as
| ong as the second proviso does not suffer fromany vice, it
has to be construed, uniformy giving effect to all those
falling wunder one category in the absence of any specific
provision exenpting any particular class or classes of
candi dates fromthe operation of the inpugned proviso and no
one can steal nmarch over others falling under the sane
category. Hence, the right of candi dates bel onging to SC and
ST conpeting further to inprove their career opportunities
islimted to the extent perm ssible under the second provi-
so to Rule 4 read with Rule 17 of the C S.E. Rules.

For the aforenentioned reasons, we find no nmerits in the
subm ssi on.
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of Ms. Chopra that the second proviso is not applicable to
t he candi dates bel onging to SC or ST.

M. Gopal Subramani an appearing on behal f of sone of the
appel l ants supplemented by the argunents of other counsel
stating that the very structure of the recruitnment policy is
itself di'sturbed to the great disadvantage of the candi dates
who since then have been enjoying the right to appear for 3
attenpts as conferred by the substantive Rule 4 and that one
of the present restrictions that the candidates should
severe fromthe service, if intends to appear for the third
time, after he has been allocated and appointed to a service
is unjust, unreasonable and it seriously transgresses on the
main provision and virtually interdicts the candidates from
availing their statutorily conferred and protected right.
Therefore, such a serverance of ‘status fromthe service is
ex-facie wong, even if one can understand | osing of senior-
ity. W& have already discussed this interpellation in exten-
so while dealing with simlar contentions and our considered
view expressed albeit will clearly answer this contention
Hence, we hold that there is no question of severance of
status as we have conme to the conclusion that the restric-
tion inposed by the inmpugned proviso cannot be said to be
unjust, unreasonable or arbitrary or change of any policy
and noreover, the spirit of the main rule is not in any way
disturbed. In the result, we conclude that thereis neither
any tenabl e reason nor any logic in the above subnission
Reg. Question No. 8

Then a nordacious criticismwas unleashed by all the
| earned counsel appearing on behalf of the appellants
inter-alia contending that the second proviso which is an
administrative instruction is highly arbitrary and irration-
al having no nexus to the object of the scheme of recruit-
ment to the post of civil services and that there was inade-
quate attention paid to the nexus between the intent of the
provi so and the object to be achieved.

The |earned Additional Solicitor General controverted
the above argunent stating that the working system of the
civil service inrelation to its logical relationship of
recruitment rules on different aspects has been exclusively
i nvestigated bearing in mnd the process of rapid economc
devel opnent with a denocratic framework of Governnment - on
I ndi an scenario and the present proviso is having a dynam c,
reasonabl e and rel ative nexus with the object to be achieved
in the present systemof the civil services wthin its
admi ni strative franmework.

No denying the fact that the civil service being the top
nost service in
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the country has got to be kept at height, distinct from
other services since these top echelons have to govern a
wi de variety of departments. Therefore, the persons joining
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this higher service should have breadth of interest and
ability to acquire new know edge and skill since those
joining the service have to be engaged in nultiple and
multifarious activities as pointed out supra. In order to
achieve this object, the selectees of this higher civi
services have to undergo .training in the National Acadeny/
Training institutes wherein they have to wundergo carefu
programme of specialized training as probationers. The
various schenmes of training are based on the conviction that
splendid active experience is the real training and the
sel ectees are to be trained in the academes in all kinds of
work they have to handle afterwards with a band of senior
chosen officers. Training at the acadeny conprises a founda-
tion course followed by another course of practical train-
ing. The rationale underlying the course at the training
centres is that the officers of civil services must acquire
an under standi ng of the constitutional, social, econom c and
adm ni strative framework wi thin which they have to function
and al so nust have a conpl ete sense of involvement in the
training and thereafter in the service to which/she is
appointed. It-is apparent-that initial trainingis in the
nature of providing young probationers an opportunity to
counter-act their weak points and at the sane tine devel op
their social abilities and as such the aspect of training is
the nost inmportant of all

It was brought to the notice of the Governnent that the
probati oners who have been allocated to the IPS and G oup
"A" service were nore often than not conpletely neglecting
their training in the academ es/Training Institutes and al so
have gone on ennass | eave thereby creating a conplete vacuum
in the acadeny and the Training Institutes for the purpose
of preparing for the next CSE (Main) inthe hope of ' getting
a better position and a nore preferred service like IAS, |IFS
etc. without having a sense of involvenent with the | service
to which they have been all ocated and appoi nted on the basis
of the earlier exam nation. It seens that the Government had
been facing this disturbed problem of indiscipline and
i nattentiveness anobng the probationers undergoing  training
who were busy thenselves with the preparation for the ensu-
ing CSE. As a result of this, bent on preparation for the
CSE the training inparted was not seriously taken and the
concentration of the probationers was only in the prepara-
tion of the next CSE. Consequently, the standard of officers
turned out of the acadeny on conpletion of their ~training
declined very nmuch. Therefore, in order to overconme this
problemit was suggested and consi dered that the probation-
ers selected and allocated to a service and sent for train-
i ng shoul d be debarred from appearing in the ensuing CSE so
that they can
94
fully devote themselves to the training and take it nore
seriously. Resultantly, the matter was considered in consul -
tation with the Department of Personnel and Training and it
was agreed that the relevant rules should be anended so as
to prevent the IPS and Group 'A" probationers from joining
training at the acadeny in case they intend to take another
CSE. These neasures are taken for meking probationers train-
ing nore effective and neani ngful.

Hence for the aforementi oned reasons, we hold that there
is a dynam c nexus between the inmpugned second proviso and
the object to be achieved.

Reg. Question No. 9

We shall now pass on to the real and pivotal point in
i ssue which has been hotly debated and el oquently articul at-
ed by all the I earned counsel contending that the i npugned
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proviso is discrimnatory and violative of Articles 14 and
16 of the Constitution resulting in a disastrous effect.

Al'l the | earned counsel appearing in all the batches of
the appeals anplified the above contention stating thus:-

In all, there are 46 G oup 'A Central Services Ilisted
in the CCS Rules of which only for 16 Goup ’'A  Services,
recruitment is made through the Civil Services Exam nation
conducted by UPSC annually and it is only in respect of the
candi dates al ready all ocated and appointed to the IPS or to
one or other of these 16 Group 'A services, the inpugned
provi so inposes an onerous restriction that they should
first resign in order to appear at the next Civil Service
Exami nation whereas there is no such restriction so far as
candi dates recruited through the sane open conpetition to
the remaining Goup 'B" services are concerned despite the
fact that the level of responsibility is the sane and the
qualifications prescribed are conparable. This kind of
classification between these two groups has no rationa
nexus with the object of selection. The reasons attributed
for such ‘a classification onthe ground of neglect of train-
ing, financial 1oss, unenploynment situation, |oss to service
are all common to all the Central Service Goup 'A listed
in the CCS Rules, and-therefore, the inmpugned second proviso
is held to be discriminatory agai nst the candi dates appoi nt -
ed to the IPS and /16 Group 'A services and as such it 1is
violative of Article 14. The inpugned proviso nakes a
further discrimnation vis-a-vis candidates appointed to
Goup 'B services, in that the said proviso by placing the
onerous condition of resignation fromservice of. candidates
appointed to the IPS and G oup ' A" service in substance and
effect and it
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precl udes them from conpeting for higher civil service wth
the candi dates appointed to G oup ' B service and | thereby
facilitates the selection of —candidates with relatively
inferior nerit to posts of superior Goup A services. In
other words, the inmpugned proviso excludes the candidates
appointed to group A services fromconpetition on the one
hand and on the other facilitates selection from anongst
| ess neritorious candi dates appointed to Goup 'B _services

to the highest and prestigious All India Services. This
defeats the very object of securing the services of nost
neritorious candidates to the nbost inportant Al India

Services and it is arbitrary for want of rational nexus
between the classification of candidates with the _proven
superior nerit and those of inferior nerit and consequently
the object of recruiting the nost neritorious candidates to
the top-nost Al India Services is frustrated.

In addition to the above subm ssion, reliance was placed
on the dictumlaid down in R K Dalma v. Justice Tendol kar
[1959] SCR 279 at pages 296-297 holding, "In order-to pass
the test of permissible classifications two conditions nust
be fulfilled, nanely (i) that the classification nust be
founded on an intelligible differentia wth distinguishes
persons or things that are grouped together fromothers left
out of the group and, (ii) that that differentia nust have a
rational relation to the object, sought to be achieved by
the statute in question.”

According to M. P.P. Rao, the recommendations of the
Kothari Committee and the Estinmates Conmittee are not en-
forceable proprio vigore and the executive authorities who
are expected to act justly and reasonably, cannot usurp the
functions of the Parlianent and arbitrarily put a restric-
tion through the inpugned proviso which restriction is
highly tainted with hostility and discrimnation subjecting
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the candi dates all ocated and appointed to the IPS and G oup
"A' services to a harassing and oppressive treatnment.

M. Gopal Singh appearing for some of the appellants
besi des stating that he is adopting the subm ssions nade by
ot her | earned counsel cited sone decisions in support of his
argunents that the discrimnation now existing consequent
upon the introduction of the second proviso offends Article
14 of the Constitution.

At the risk of repetition, it may be stated that wunder
the present systemof civil services, all candidates are
sel ected through one conmon exanm nation- prelimnary and
main and interviewtest. Alist of selected candidates in
the order of nerit is published and thereafter the success-
ful candidates are allocated to different services nanely
IAS, IFS, IPS, Goup
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"A and G oup 'B services based on their ranks and prefer-
ences. O the candi dates, IAS and IFS are top rankers in the
merit list.

In the notification dated 13.12.1986 issued by the
M ni stry of Personnel, there were only 28 services/posts of
which the first three were 1AS, IFS and IPS and of the
remaining (iv) to (xviii) were Goup 'A services and (xiXx)
to (xxviii) were Goup B services. Inthe list of G oup
"A services, items (xvii) and (xviii) were Grade Il and 11
respectively. In notification dated 19.12.1987, there were
in total 27 services/posts of which the first three were the
same and the services under (iv) to (xix) were Goup A
services and (xx) to (xxvii) were Group 'B services. In the
nonencl ature of Goup 'A and Goup 'B services, there was
slight wvariation. In the subsequent notification issued on
17.12.1988, besides the first three services being the sane,
the total nunber of services in group A was 16 and in
Group 'B the nunber of services was reduced to 7. In ' 1989,
the first three services remaining the sane, there were 16
services under itens (iv) to (xix) in Goup 'A services and
8 services/posts in Goup 'B Services under item /(xx) to
(xxvii). In the notification issued on 5th January 1991, the
total services were reduced from27 to 26 and itens (i) to
(iii) remaining the sane, there were 16 Group ' A _services
(iv to xix) and 7 services in Goup "B (xx to xxvi). Thus,
it is seen that there was inclusion or exclusion of one
service or other besides the change of nomenclature in one
or two services in the notifications for the CSE every year

As envisaged in Rule 17, due consideration is given at
the time of nmaking appointnments and on the results of the
exam nation to the preferences expressed by a candidate for
various services at the tinme of his application and the said

appointnents wll be governed by the rules/regulations in
force as applicable to the respective Services at the tine
of appointrment. As pointed out in detail in the “preceding

part of this judgment, under the first proviso to Rule 17, a
candi date who has been approved and appointed to IPS or
Central Services Goup A wll be eligible to compete for
appoi ntnent in services nentioned against that service in
colum no. 3 of the table given in the said rule. As per the
second provi so appended to the said rule, a candidate who is
appointed to a Central Service Goup 'B on the results of
an earlier examination will be eligible to conpete for I|AS
IFS, IPS and Central Services Goup A and considered only
for those appointnents. The intent of the above proviso
proceeds on the footing that all Central Services of G oup
"A stand on equal footing and |ikewise all Goup 'B serv-
ices also stand on equal footing within their respective
group of services/posts and that there is no point in com
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peting for any one of the services by a candidate within the
same Group 'A or Group 'B services as the
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case may be when he has al ready been all ocated and appoi nt ed
to one of those services in either of the groups to which he
has been selected on his nerit.

It cannot be disputed that the candidates allocated to
Group 'A services are nore neritorious conpared to candi-
dates allocated to Goup 'B services. Consequently, those
allocated to Group "B services get |ower position conpared
to those allocated to Goup A services. The pay scales in
Group ’'B services are comparatively |less than those neant
for IAS, IFS and IFS and Central Services Goup 'A. There
is a clear cut separation on the basis of ranking and nerit
and, therefore, it cannot be said by any stretch of imagina-
tion that both Goup 'A and Goup 'B services fall under
one and the sane category but on the other, these services
are two distinct and separate categories failing under two
different classifications.

The Additional Solicitor General refuting the argunents
of M. P.P. Rao that thereis a discrimnation between G oup
A and Goup 'B services, in that whilst an Under Secre-
tary, selected in Goup 'A services, is not allowed to sit
for examnation by availing his third chance, a Section
O ficer coming under Group 'B services is permitted to sit
for exam nation availing his chance w thout resigning from
service, enphatically stated that this argunent has no nerit
since in Goup 'A services, thereis a vertical novenent.
The |learned ASG further clarified that Goup 'A and Goup
"B’ services are two separate services, having different
status, prospects, conditions-of services and pay scal es and
both the services under the two groups are not 'simlarly
situated, besides the candidates in Goup 'A services
standing in higher rank and nerit.

The Tribunal after deeply considering the simlar con-
tention raised before it has concluded as foll ows:

....... We do not see any reasonable basis
to urge that Goup 'A and Goup 'B ~ Services
should be treated at par. Even  their pay
scal es and conditions of service not the sane
as inthe Goup 'A Services. It is, there-
fore, not a question of conmparing these two
Services and placing themat par. In our
opinion, there is no discrinmnation. It wll
be noticed that the alleged discrinination is
not on the basis of religion, race, caste,
sex, descent, place of birth, residence or any
of them The discrimnation, if any, has a
reasonabl e nexus with the objective for ~ which
it has been nade. The objective is to create
five categories of Services consisting of |AS
IFS, IFS, Central Services Goup "A and
Central Services Goup 'B . W are fur-
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ther of the opinion that the Government having
cone across certain difficulties and problens
in the mtter of probationary training and the
filling up of the vacancies in various Serv-
ices made these rules. W do not find the
argunent of discrimnation between Goup ’'A
and Goup 'B Services to be valid. W, there-
fore, reject these argunents”.
One ot her argunent advanced on behal f of the appellants was
that 'he candidates who have been allocated in Goup 'A
services and whose raining is postponed at their request
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have to l|oose their seniority whereas .he candidates who
have been appointed to Goup 'B services do not suffer such
kind of disability and that they can even after their train-
ing retain their original seniority which they had at the
time of initial selection. This serious setback suffered by
a candidate selected in Group A services, according to the
counsel for the appellants, indicates that there is an
apparent discrimnation between the two sets of candi dates.
This contention of the appellants, according to ASG cannot
be countenanced because the services under Goup 'A and
Goup 'B are different services and, therefore, the condi-
tions of service of a particular service cannot be conpared
with other service especially when the services are not at
par and nore so when the other service, nanely, Goup 'B
service is less inrank and merit to that of Goup 'A
Servi ce.

In passing, all the |learned counsel in assailing the
validity of the inmpugned second proviso drew our attention
to various Service Rules, such as Central Secretariat Serv-
ice Rules, Indian Revenue Service Rules, 1988, Indian Cus-
toms and Central Excise Service Goup 'A Rules, 1987,
Depart ment of Revenue (Custons Appraiser) Recruitnent Rules,
1988, Indian Railway Personnel Service (Recruitnment) Rules,
1975 and Del hi and Andaman and Ni cobar 1slands Cvil Service
Rul es, 1971 - all made under Article 309 of the Constitution
of India - and attenpted to show that various provisions of
those rules relating to the recruitnment and service condi-
tions go in support of their submissions that there is a
hostil e discrimnation between the candidates of Goup ’'A
services and GGoup 'B' services. 1n our considered opinion,
this abortive attenpt made by the | earned counsel does not
loom large and assune any significance in “examning the
broad aspect of the nmain issues involved and in testing the
constitutionality of the said proviso.

Now, it necessarily follows whether the classification
of these two services, one falling under Goup 'A and
another failing under Goup 'B'" are based on intelligible
differentia.
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The Constitution Bench of this Court in RK  Dalma's
case (supra) after reiterating the [egal principle enunciat-
ed by a Constitution Bench of Seven Judges of this Court  in
Budhart Choudhry v. State of Bihar, [1955] 1 SCR 1045, has
rul ed thus:

"It is now well established that while Article
14 forbids <class legislation, it does not
forbid reasonable classification  for t he
pur poses of |egislation.”

Having regard to the objective in that  case,
it has been hel d:

“I'n determ ning whether there is any -intelli-
gible differentia on the basis of which the
petitioners and their conpanies have been
grouped together it is perm ssible to | ook not
only at the facts appearing in the notifica-
tion but also the facts brought to the notice
of the Court upon affidavits. The facts in the
present case afford sufficient support to the
presunption of constitutionality of the noti-
fication and the petitions have failed to
di scharge the onus which was on themto prove
that other people or conpanies simlarly
situated have been left out and that the
petitioners and their conpanies have been
singled out for discrimnatory and hostile
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treatnment.”

In Kumari Chitra Ghosh and Another v. Union of |India and
Q hers, [1969] 2 SCC 228, the facts were thus:

The appellants filed a Wit Petition in the H gh Court
challenging the authority of the Central Governnent to
sel ect candidates for certain reserved seats on the ground
that they having secured 62.5 per cent marks woul d have got
admi ssion but for the reservation of seats which were filled
by nonminations by the Central Government. The High Court
dism ssed the Wit Petition as well as the Review Petition
Aggri eved by the judgnent of the High Court, the appellants
appealed to this Court. Gover, J speaking for the Constitu-
tion Bench approved the dictumin RK Dalma's case (cited
above) laying down the fulfilnent of the two conditions as
the test of pernissible classification and held that the
classification in that case was based on intelligible dif-
ferentia, observing thus:

"It is the Central Governnment which bears the
financial burden of running the nedical col-
lege. It is for h to lay down the criteria for
eligibility. Fromthe very nature of things it
is not possibleto throw the adm ssion open to
students fromall over the country. The Cov-
ernnment cannot be denied the right to
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deci de from what sources the adm ssion will be
made. That essentially is a question of policy
and ‘depends inter alia on an overall assess-

ment ‘and survey of the requirenents of resi-
dents of  particular territories and other
cat egori es of persons for whomit is necessary
to provide facilities for nmedical education

If the sources are properly classified whether
on territorial, geographical or other reasona-
ble basis it is not for the Courts to inter-
fere with the manner and nethod of meking the
classification."

In the above case, the Court has distinguished the
decision in Rajendran’s case (referred to above).

Y.V. Chandrachud, J as he then was speaking for the
Constitution Bench in State of Jammu & Kashmir v. Tril ok
Nath Khosa & O's., [1974] 1 SCR 771 in which it was contend-
ed on behalf of the State that is al ways open to the Govern-
nent to classify its enpl oyees so long as the classification
i s reasonabl e and has nexus with the object-thereto, stated
as follows:

"Thus, it is no part of the appellants’ burden
to justify the classification or to establish
its constitutionality. Fornmal education may
not al ways produce excellence but a classifi-
cation founded on variant educational -qualifi -
cations is for purposes of pronotion 'to the
post of an Executive Engineer, to say the
| east, not unjust on the fact of it and the
onus therefore cannot shift from where it
originally

LAY, .
Classification is primarily for the |egisla-
ture or for the statutory authority charged
with the duty of framng the terns and condi-
tions of service, and if, |ooked at from the
standpoint of the authority naking it, the
classification is found to rest on a reasona-
bl e basis, it has to be up held.............
Discrimnation is the essence of classifica-
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tion and does violence to the constitutiona
guarantee of equality only it rests on an
unreasonable basis. ....... ... Equality is
for equals . That is to say that those who are
simlarly circumstanced are entitled to an
equal treatment............ Judi ci al scrutiny
can therefore extend only to the considera-
tion whether the classification rests on a
reasonabl e basis whether it bears nexus with
the object in view It cannot extend to em
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bar ki ng upon a nice or mathematical eval uation
of the basis of classification, for were such
an inquiry permssible it would be open to the
courts to substitute their own judgnment for
that of the legislature or the rule-naking
authority ~on the need to classify or the
desirability of achi evi ng a particul ar
obj ect. "

P.N.-~ Bhagwati, J and Krishna |yer, J have concurred
with the view expressed by chandrachud, J though they have
added some nore concurring observations of their own.

It will be apposite to recall an observation of this
Court in A S. Sangwan v. Union of India, [1980] Supp. SCC
559 at 561 reading as foll ows:

"A policy once fornulated is not good for
ever; it is perfectly within the conpetence of
the Union of India to change it, rechange it,
adjust. it and readjust it according to the
conpul sions of circunstances and the inpera-
tives of national considerations. W cannot,
as Court, give directives as to how the De-
fence Mnistry should functi on except to State
that the obligation not toact arbitrarily and
to treat enployees equally is binding on the
Uni on of India because if functions under the
Constitution and not over it ...............
It is entirely within the reasonabl e discre-
tion of the Union of India. It may stick to
the earlier policy or give it —up. But one
i mperative of the Constitution inplicit _in
Article 14 is that if it —does change its
policy, it must do so fairly and should not
give the inmpression that it is acting by any
ulterior criteria or arbitrarily.’

See al so Akhil Bharatiya Soshit Karanchari Sangh (Rail -
wav)'s case (already referred to).

In Deepak Sibal v. Punjab University, [1989] 2 SCC 145
MM Dutt, J speaking for the Court has held thus:

“In order to consider the question as' to the
reasonabl eness of the classification, it is
necessary to take into account the objective
for such classification. If the objective be
illogical, unfair and unjust, necessarily the
classification will have to be held as unrea-
sonabl e. Surrounding circunstances may be
taken into consideration in support of the
constitutionality of a law which is otherw se
hostile or discrimnatory in nature. But the
ci rcunstances nust be such as to justify the
discrimnatory treatnent or the classification
subservi ng the object sought to be achieved. A
classification by the identification of a
sour ce must
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not be arbitrary, but should be on a reasona-
ble basis having a nexus wth the object
sought to be achieved by the rules for such
admi ssion. A classification need not be nade
with mathematical precision but, if there be
little or no difference between the person or
things which have been grouped together and
those left out of the group, the «classifica-
tion cannot be said to be a reasonabl e
ONE . e Ce It
is true that a classification need not be made
with mathematical precision but, if there be
little or no difference between the persons or
things which have been grouped together and
those left out of the group, in that case, the
classification can not be said to be a rea-
sonable one ........ ... L Lo Lo It
i s submitted that \in making the classification
the _surrounding circunstances nay be taken
into account ... ... oo -
foll ows fromthe observation that surrounding
ci rcunst ances may be taken into consideration
in support of the constitutionality of a |aw
which  is otherw se hostile or discrimnatory
in nature. But the circunstances nmust be such
as to justify the discrimnatory treatnent or
t he classification subserving the obj ect
sought '\ to be achieved. In the ‘instant case,
the circunstances which have been relied on by
the respondents, nanely, the possibility of
producti on by them of bogus certificates and
insecurity of their services are not, in our
opi ni on, such circunmstancesas wll  justify
the exclusion of the enployees of @ private
establi shnments fromthe evening cl asses.™
What falls instantly for determnation is whether the
differentia on which the classification is sought to be made
has a rational relation with the object to be achieved. W
have al ready di scussed this question. in detail when we have
separately exam ned the question as to whether the second
proviso is related to the purposes stated therein
VWereas M. Kapil Sibal has urged that it is always open
to the Government to classify its enployees as long as the
classification is reasonable and has nexus to the object
thereto, the rival contention is that there is no nexus
between the classification and the object to be -achieved
thereby, that in fact the classification defeated that
object, that if chances of sitting for examnation are
denied to a fewwith equals, there is inherent vice attached
to such classification and that in such circumstances, the
unr easonabl eness of the classification becomes patent. It is
further urged
103
on behalf of the appellants that this classification foments
frustration anongst the sel ectees of group 'A services and
produces inefficiency by placing nmen of |ower efficiency in
a very advantageous position. M. P.P. Rao would urge that
if there is a vertical novenent in group 'A services as
stated by M. Kapil Sibal, how can candidates in group 'PB
services be permtted to sit for exam nation of IAS, |IFS and
IPS by passing the neritorious candi dates under group A
and therefore the classificationis per se irrational
unjust and discrimnatory and as such ultra-vires Article
14.
We shall now bestow out judicious thought over this
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matter and carefully examine the rival contentions of the
rival parties in the Iight of the guiding principles, |ucid-
ly laid down by this Court in a series of decisions, a few
of which we have already referred to hereinbefore. The
sel ections for IAS. IFS and IPS group 'A" services and group
"B’ service are made by a conbined conpetitive exam nation
and viva voce test. There cannot be any dispute that each
service is a distinct and separate cadre, having its sepa-
rate field of operation, with different status, prospects,
pay scales, the nature of duties, the responsibilities to
the post and conditions of service etc. Therefore, once a
candidate is selected and appointed to a particular cadre,
he cannot be allowed to say that he is at par wth the
others on the ground that all of them appeared and were
sel ected by a conbi ned conpetitive exam nation and viva voce
test and that the qualifications prescribed are conparable.
In our considered view, the classification of the present
case is not based on-artificial inequalities but is hedged
within the salient features and truly founded on substantia

di fferences. Judged fromthis point of view, it seens to us
i mpossi ble to accept the subm ssion that the classification
rests on an unreal and unreasonable basis and that it is
arbitrary or absurd.

In this connection, it may be noted that in fact the
civil services in foreign countries too, such as United
States of America, Geat Britain, France and Canada grew up
by degrees fromtine to tine in tune with the concept of new
i deas under the pressure of sone necessity or influence of
particular theories ‘linked wth the changing politica
i deol ogy and social conditions and with a viewto trimnmng
the civil service scheme and this process of developrment is
by way of evolution rather than revol ution

We nmay agai n hark-pack to the case of the appellants and
exam ne whether this classification offends Articles 14 and
16 of the Constitution of India.

Article 14 declares that the State shall not deny to any
per son
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equality before the Ilaw or the equal protection of the |I|aw
within the territory of India. The cherished principle
underlying the above Article is that there should be no
di scrimnati on between one person and another if as regards
the subject matter of the legislation, their positionis the
sanme. Vide Chiranjit Lal v. Union of India, [1950] 1 SCR 869
or in other words its action nmust not be arbitrary, but nust
be based on sone valid principle, which initself rmust not
be irrational or discrimnatory (Vide Kasturi v. State of J
& K (albeit). As ruled by this Court in Aneerooni ssa v. Mbh-
boob, [1953] SCR 405 and Gopi Chand v. Del hi Adm nistration

AR 1959 SC 609 that differential treatnent does not per se
constitute violation of Article 14 and it denies equa

protection only when there is no rational or reasonable
basis for the differentiation. Thus Article 14 condems
discrimnation and forbids class legislation but permts
classification founded on intelligible differentia having a
rational relationship with the object sought to be achieved
by the Act/Rule/Regulation in question. The GCovernnent is
legitimately enpowered to frame rules of classification for
securing the requisite standard of efficiency in services
and the classification need not scientifically be perfect or
logically conplete. As observed by this Court nore than
once, every classification is likely in sone degree 10
produce sone inequality.

The provisions of Article 14 of the Constitution have
cone up for discussion before this Court in a nunber of
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cases but we feel that in the present case, it is not neces-
sary to go in for any lengthy discussion as 10 the origin

nmeani ng and the gradual devel opnent of the concept of prin-
ciples and enlargenent of the scope and effect of this
Article. Suffice to nention a few decisions of this court
relating to the issue under consideration, namely- Chiranjit
Lal Chowdhury v. The Union of India; Budhart Choudhry and
O hers v. The State of Bihar; R K Dalma v. Justice Tendol -
kar (all cited above); E.P. Royappe v. State of Tami| Nadu

[1974] 2 SCR 348; Maneka Gandhi v. Union of India, [1978] 1
SCC 248; Ramana V. International Airport Authority of
India, AIR 1979 SC 1928; Union of India v. Tulsiram Patel,
[1985] 3 SCC 398; Swadeshi Cotton MIIls v. Union of India,
[1981] 2 SCR 533; and Central Inland Water Transport Corpo-
ration v. Brojo Nath, A'R 1986 SC 1971.

I n Devadasan v. Union of India, [1964] 4 SCR 680 wherein
Subba Rao, J as hethen was, has dissented fromthe mgjority
and pointed out that the expression "equality before the |aw
or the equal protection of the laws’* neans equality anobng
equal s and that Article 14 does not provide for an absolute
equality —of treatnment to all persons in utter disregard in
every conceivabl e circunstance of the differences.
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In Birendra Kunmar -~ Nigam and Ohers v. Union of
India, Wit Petition “Nos. 220-222 of 1963 decided on
13.3.1964, three wit petitions were filed under Article 32
of the Constitution raising a comon question regarding the
constitutional validity of certain rules framed by the Union
M nistry of Home Affairs and certain directions issued by it
relative to the appearance of Assistants enployed in the
Central Secretariat Service in the conpetitive exam nation
hel d by the Union Public Service Comm ssion for recruitnent
to certain Al India Services. In each of the above three
petitions, grounds of challenge was same viz., that the
i mpugned rules and directions were violative of Articles 14
and 16 (1) of the Constitution.

The facts in relation to the three petitions were

slightly different. Therefore, by way of illustration we
will tersely state the facts in Wit Petition No. 220 of
1963.

The petitioner in that case was appointed to the post of
an Assistant in the Central Secretariat Service from 1956
and he joined the sane on 29.8.56. But in March of that
year, he had already subnitted his application to be includ-
ed as a candidate for conpeting in the conbined ~examination
for the several Al India Services- IAS, IFS |IPS and the
several categories of the Al India Central Services, the
Exam nation for which was held in Septenber 1956 but before
that date he received an information fromthe Home Mnistry
that he could not appear for that exam nation because he was
still on probation. prior to the date on which he “conpleted
his probation and was confirned as an Assistant, the Mnis-
try of Hone Affairs issued the inpugned notification on
14. 3. 1957 pointing out that there was an acute shortage  of
Gade |V Assistants in the Secretariat Service and that the
Assi stants would not be permtted to conpete at the exam na-
tion to be held in 1957 and that those who were desirous of
conpeting their candidature would be restricted to an ap-
pointnent to Grade Il of the Central Secretariat alone.

We are not giving the facts of other two wit petitions
since the common question deci ded was the sane.

Raj agopal a Ayyangar, J while speaking for the Constitu-
tion Bench in that case has hel d:

"If, as must nust be, it is conceded that the
exi stenci es, convenience, or necessity or a
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particul ar department mght justify the inpo-
sition of a total ban on the enployees in that
department, from seeking enployment in other
departrments, a partial ban which permits them
to seek only certain posts in the
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sanme department cannot be characterised as
illegal as being discrimnatory. The nere fact
therefore that wunder the rules officers in
certain other departnents are pernitted to
conpete for a Cass | post is no ground by
itself for considering such a variation as an
unr easonabl e discrimnation, violative of
Articles 14 and 16 (1) of the Constitution as
not based on a classification having a ration-
al and reasonable relation to the object to be
attained. O course, no rule inposes a' ban on
these enployees 'resigning their posts and
conpeting for posts.in the open conpetition
al ong with 'open narket ’'candi dates."

As we have repeatedly held that each of
the civil~ services, nanely I1AS, |IFS, |IPS
Goup 'A Services and Goup 'B Services is a
separate and determ nate service formng a
di stinct  cadre and that each of the services
is founded on intelligible differentia which
on rational grounds _distinguishes per sons
grouped together fromthose left out and that
the differences are real and substantia
havi ng a rational and reasonable nexus to the
obj ects sought to be achieved and that there
is no question of unfairness or arbitrariness
in the executive action in adding the ' second
proviso to the substantive rule 4 of CSE
Rul es. Wen the submission of the |earned
counsel for the appellants is carefully exam
ined in the backdrop of the legal principles
and the factual 'position, we are in ful
agreenment with conclusion arrived-at by the
Tri bunal that the inpugned second proviso to
Rule 4 is not violative of Articles 14 or 16
of the Constitution of India:

I n Summati on:

The inpugned second proviso to Rule 4 of
the CSE Rul es introduced by Notification [11I
No. 13016/4/86- AlS(1) dated 13.12.1986 is
legally and constitutionally valid and sus-
tainable in law and the said proviso neither
travels beyond the intent of the main  rule,
nanely, Rule 4 of the CSE Rules nor it is
ultra-vires Regulation 4 (iii-a) of - Regula-
tions, 1955 that it is neither arbitrary nor
unreasonable and that there is a dynamc and
rati onal nexus between the inpugned second
proviso and the object to be achieved. There
is no discrimnation whatsoever involved on
account of the introduction of the second
proviso in question and the said proviso is
not ultra-vires Article 14 or Article 16 of
the Constitution of India.

Before parting with the judgnent, we fee
that it has becone necessary to give a specif-
ic direction to the respondents inclusive of
the Union Public Service Commission in pursu-
ance of the earlier directions given in our
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order dated 7.12.1990 (vide Annexure 'A)
which directions were given in pursuance of
various interimorders passed by the Centra

Admi ni strative Tribunal, Principal Bench, New
Del hi and thereafter finally in its fina
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j udgrments dated 20.8.90, 4.10.90 and 5.10.90.
For ready reference and to have a proper
perspective, we would like to proliferate the
foll owi ng passage fromour earlier order dated
7.12.1990:

"Hence we permt all those candidates failing
under Para Nos. 5 (ii), 6 and 7 to sit for the
mai n exam nation subject to the condition that
each candidate satisfies the Secretary, Union
Publ i c -Servi ce Commi ssion. that’' he/she falls
within these categories and that the concern
candi dates have passed the prelimnary exam -
nation of 1990 and have al so applied for the
mai-n  exam nation within the due date. This
perm ssion is only for the ensuing exam na-
tion. As we are now permtting those who have
passed the prelimnary exanm nation of 1990 and
have ~ applied for the main exam nation on the
basis of the unquestioned and unchall enged
directijons given under paras 5(ii), 6 and 7 of
the judgnent of the CAT, Principal Bench, New
Del hi,, '« the sanme benefit is extended to the
ot her ‘appel l ants al'so who satisfy those condi -
tions as nmentioned under paras 5(ii), 6 and
7."

On the strength of the above order, we direct the re-
spondents inclusive of the Union Public Service Conmm ssion
that all those candi dates who have appeared for the ' G vi
Services (Main) Exam nation, 1990, pursuant to our perm s-
sion given in the order dated 7.12.90 and who have cone out
successfully in the said exam nation and thereby have quali -
fied thenselves for the intervieW that if those candidates
conpletely and satisfactorily qualify thensel ves by getting
through the witten exaninations as well as the interview
shall be given proper allocation and  appointnment on the
basis of their rank in the nerit list, notw thstanding the
restriction inposed by the second proviso and our present
judgrment upholding the validity of the said proviso since
the respondents have not questioned and . challenged the
directions given by CAT, Principal Bench, Delhi in para-
graphs 5(ii), 6 and 7 of its judgment dated 20.8.1990. W
would Iike to make it clear that the unchall enged direction
given by the CAT in its judgnent as well as directions given
by us in our order dated 7.12.90 are not controlled by any
rider in the sense that the said directions were subject to
the result of the cases and hence those directions would be
confined only to those candi dates who appeared for CSE, 1990
and no further. The seniority of those successful candidates
in CSE, 1990 woul d depend on the service to which they have
qualified. The seniority of the left-out candi dates woul d be
mai ntained in case they have joined the service to which
they have been allocated on the result of previous CSE and
such candidates wll not be subjected to suffer 1oss of
seniority as held by the CAT, Delhi in its judgnent.
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In the result for the reasons aforenentioned the judg-
nments of the Tribunal are confirnmed subject to the above
directions and all the appeals are disnissed accordingly. No
order as to costs.
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ORDER
We have heard all the | earned counsel appearing in their
respecti ve appeals and al so the | earned Additional Solicitor
for respondents for a very considerable Iength of tine. The
main thrust of the argument advanced on behalf of all the
appel l ants is that the second proviso to Rule 4 of the G vi
Services Examination Rules (published in the Gazette of
India, Extraordinary, Part-l Section, dated Decenber 17,
1988) is offending Article 14 of the Constitution of India
and is contrary to law. As the above question requires a
careful examnation wth regard to the individual cases
listed for consideration and as we are inforned that the
Central Services Exam nation Comrences on 17.12.1990, we arc
constrained to give the follow ng directions on the basis of
the conclusions arrived at by the Central Admnistrative
Tribunal, Principal Bench, New Delhi in its judgnment dated
20t h August 1990. The rel evant- concl usi ons as they appear
fromthe concluding portion of the judgnment of the Tribuna
are as foll ows: -
5(ii). A candi date who has been allocated
tothe |.P.S: or to a Central Services, Goup
"A My be allowed to sit at the next G vi
Servi ce Examination, provided he is within the
perm ssible age limt, wthout having to
resign fromthe service to which he has been
all ocated, nor would he lose his origina
seniority in the service to which he is allo-
cated 'if he is unable to take ‘training wth
hi s own Bat ch.

6. Those appl icants who have been  all ocated
to the I.P.S. or any Central Services, Goup
"A', can have one nore attenpt-in the subse-
guent Civil Services Examination for t he

services indicated in Rule 17 of the C S E.
Rul es. The Cadre Controlling Authorities can
grant one opportunity to such candi dates.
7. Al these candidates who have been all o-
cated to any of the Central Services, /G oup
"A', or |I.P.S. and who have appeared in’ G vi
Servi ces Main Exam nation of a subsequent year
under the interimorders of the Tribunal for
the Cvil Services Exam nationin 1988 or 1989
and have succeeded, are to be given benefit of
their success subject to the provisions - of
Rule 17 of the C.S.E. Rules. But this _exenp-
tion will not be available for any subsequent
Cvil Services Exam nation.
109
It is pertinent to note that the respondent has not
chal | enged the above directions given in the concluding part
of the judgnent. So far as the conclusions under para Nos. 6
and 7 reproduced above, the |earned Additional Solicitor
CGeneral states that the respondent has no objection to  have
them sustained. So far as the directions under para No. 5
(ii) 1is concerned, the Tribunal has all owed the candidates
who have been allocated to the I.P.S or the Central Serv-
ices, Goup 'A to sit at the next Cvil Service Exam nation
subject to the condition that they must be within the per-
mssible age limt and without having to resign from the
service to which they have been all ocated nor would they
lose their original seniority in the service to which they
are allocated if they are unable to take training with their
own Batch. The Tribunal has used their expression "may be
allowed to sit at the next Cvil Service Examination but it
did not restrict it only with regard to the prelininary
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exam nation as now contended by the I|earned Additiona
Solicitor, according to whomthose candi dates are not eligi-

bl e

to sit for the main exam nation since the Tribunal has

upheld the validity of the second proviso to Rule 4 of the
CSE Rul es.

In order to properly understand and appreciate the

conclusions arrived at by the Tribunal under para 5(ii), we
shall reproduce sonme interimorders nmade by the Tribuna
during the hearing of the O As.

In MP. No. 1269/90 in CA No. 1074/90 dated 31.5.1990

which has given rise to SLP (Civil) Nos. 13525-38/90, the
C.A T., New Del hi has passed the follow ng order: -

by

"We have ‘heard the |earned counsel for the
parties and considered the nmatter. In our
opi nion, ~a direction should be issued to the
respondents to permt the applicants to appear
in the prelimnary C. S . E. 1990 without press-
ing for their resignations from the service
and respondents may al so grant them necessary

| eave etc. This interimorder will be subject
to the order in O A 206/1989 and connected
cases. "

Interimorder passed on 4.6.1990 in Regn. No. 0A/160/90
CAT, New Del hi which has given rise to Cvil Appeal No.

5470/ 90 reads thus;-

"The | earned counsel for the applicant states
that'. the applicant has applied for the 1990
Cvil Services Prelimnary Examination well in
time ‘and has al soreceived Roll Number from
the Union Public Service Commission and that
he is not being allowed to appear in the
Exam nation in view of the power conferred by
the second proviso to Rule4 of the Gvi
Servi ces Exami nation 1987. The exami nation is
going to be heldon 10.6.1990. In view of
this, we direct thatif it is convenient and
administratively possible, the respondent s
shal |l allow the ap-
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plicant provisionally to appear in the said
exam nation. Respondents nay also consider
granting him necessary |eave etc. for the
pur pose.

| ssue dasti."

In MP. No. 1251/90 in O A No. 944/ 1989 which has given

rise to Gvil Appeal No. 5471/90, CAT, New Delhi has passed

t he

foll owi ng order: -

"W have heard | earned counsel for the parties
and we think it will be in the ‘interest of
justice to allow the prayer for interim  order
to enable the petitioner to sit in the prelim
inary C S E. 1990. Learned counsel for the
petitioner states that the petitioner has
recei ved the adm ssion card. He is directed to
give the Registration No./Roll No. to the
Secretary, UPSC by 4.6.1990. W direct the
respondents to permt the petitioner to appear
in the prelimnary C.S. E. 1990 without press-
ing for his resignation fromthe service and
al so grant himnecessary |leave etc. for ap-
pearing in the said exam nation. This interim
order will be subject to the order in QA
944/ 1989. The Msc. Petition is accordingly
di sposed of.

Order dasti."
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In QA 913/90 (MP 1133/90) and CA No. 914/90 (M
1134/ 90), which have given rise to Civil Appeal Nos. 5506-
5525/90 the Tribunal has passed the following order on
17.5.1990: -

"As regards interim relief, t he
respondents are directed to permit the appli-
cants to appear in the Cvil Services Exam na-
tion 1990 and to provide necessary facilities
like leave etc. to enable themto appear in
the ensuing Cvil Services Exam nation, 1990
subject to the decisions in the Bunch of eases
i ncluding O A No. 206/89 Al ok Kurnar& Ors. .
uaol.

Li st the matter on 29.5.1990.
Orders (Dasti)"

It seens no clarification has been sought for from the
Tribunal by the respondents as to whether the expression
"next Civil Service Exam nation" is confined only to the
prelimnary or whether it includes the main exan nation
al so. Though sone of the interimorders passed by t he
Tri bunal —which we have extracted above show that the said
interimorders were passed permitting the candidates to sit
for the prelimnary Central Service Exam nation of 1990
subject to the decisions of the O As, in the final judgnent,
no restriction is shown. In other words, the conclusion
under para 5(ii) is
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not limted subject to any contingency; but on the other
hand, it is absolute.

Therefore, that expression in the absence of any specif-
ic restriction, has to include both the prelimnary as well
as the nain exanm nations. Hence in the absence of any chal-
lenge to the directions enbodied in the inpugned judgnent,
we hold that all those candidates falling under para No.
5(ii) can sit both for the prelimnary as well as the main
exam nations Subject to their eligibility otherw se. The
condition incorporated in the later part of the /i npugned
proviso that they should resign fromthe service ‘'to / which
they have been all ocated woul d not operate against them for
the nmain exam nation of 1990 | est that direction would be
nmeani ngl ess.

Hence we pernit all those candidates falling under
Para Nos.5(ii), 6 and 7 to sit for the main exanination
subject to the condition that each candi date satisfies the
Secretary, Union Public Service Conm ssion that he/she falls
within these categories and that the concerned candidates
have passed the prelimnary exam nation of 1990 and have
also applied for the main exam nation within the due date.
This pernmission is only for the ensuing exam nation. As we
are now permtting those who have passed the prelinnary
exam nation of 1990 and have applied for the nain® exam na-
tion on the basis of the wunquestioned and unchallenged
directions given under paras 5(ii), 6 and 7 of the judgnent
of the CAT, Principal Bench, New Del hi, the sane benefit is
extended to the other appellants also who satisfy those
conditions as nentioned under paras 5(ii), 6 and 7.

The Secretary, Union Public Service Comm ssion will make
the necessary arrangenents enabling the candidates to sit
for the main exam nation of 1990.

We will give the judgnent touching on the constitution-
ality of the second proviso to Rule 4 of CSE Rules later. W
woul d once again like to state that the above directions are
given only on the basis of the wunchallenged conclusions
arrived at by the Central Administrative Tribunal, Principa
Bench, New Del hi .
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T.N A Appeal s di sm ssed.
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