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I have gone through the two judgnents of two of ny
Brot her Judges, on the question of thejurisdiction of the
Arbitrator to grant interest for the period prior to the
ref erence. While Brother Justice Raju has conme to the
conclusion that the arbitrator does possess the said power,
Brother Justice Mhapatra, has taken a contrary view
Havi ng consi dered both the view points, | have not been able
to persuade nyself to agree with the conclusion of Brother
Raju, J, and | entirely agree with the conclusion of Brother
Mohapatra, J. But in view of the inportance of the point, |
amtenpted to indicate ny views in few paragraphs.

The power of the arbitrator to award interest for the
period prior to entertaining upon the reference as well  as
the period the reference was pending before him pendente
lite was considered by this Court in Thowardas, 1955(2) SCR
48, and also by the Privy Council in Bengal Nagpur Rail way
co. Ltd. vs. Ruttanji Ranji, 65 |A 66. Between 1960 and
1972 in several decisions, which have been referred to by
the Constitution Bench in G C Roys case, 1992(1)SCC /508,
the question of power of the arbitrator to award -interest
has been considered but without any detailed discussion, it
has been held that the arbitrator possesses the power since
the reference to arbitrator was made by the Court and al
the disputes in the suit stood referred. This Court,
therefore, cane to the conclusion that on the application of
the principle of Section 34 of the Gvil Procedure Code,
pendente lite interest could be awarded by the arbitrator.
But so far as the power to award interest for the period
prior to the reference is concerned, only in the case of
Ashok Construction Co., 1971(3) SCR 66, this court no doubt
held that the arbitrator has the power to award interest
from the date the ampbunt is due under the contract, on the
ground that the arbitration agreement did not exclude the
jurisdiction of the arbitrator but the earlier decision of
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the Court either in Thawardas or in Bengal Nagpur Rail way,
deciding to the contrary, had not been noticed and in fact
the question had been disposed of in one sentence in
par agr aph(6) . VWiile this was the position, for the first
time, this Court nmade an in- depth exam nation of the
guestion in Jenas case, 1988(1) SCC 418. Three | earned

judges considered the conpetence of the arbitrator on
reference made without intervention of the Court and cane to
the conclusion that in cases, which arose prior to the
comencenment of the Interest Act, 1978, the arbitrator did
not have the power to grant interest either pendente lite or
for the period prior to the reference. 1In this case, though
several English cases have been cited, including the case of
Chandris, but the Court refrained fromreferring, in view of
the abundance of authoritative pronouncenent of the Suprene
Court . Since the Interest Act of 1839 did not confer power
on the arbitrator to award interest, the Court [ ooked
el sewhere for that power of the arbitrator to award interest
up to the institution of the proceeding but could not find
any such_ _power,  and, therefore, ultimately cane to the
conclusion_ that the arbitrator did not possess any power to
award interest for the pre-reference period. So far as the
power of arbitrator to grant interest pendente lite is
concerned, the Court held that Section 34 of the GCivi

Procedure Code coul d be made applicable to arbitrations in
sui t and, therefore, when a dispute is referred to
arbitrator in suit, the arbitrator w |1 have the power of
the Court in deciding the dispute, but not otherw se. In
other words, in case of an arbitration proceeding, where a
reference is made to the arbitrator, not by the Court in a
pendi ng suit, but otherwise, in accordance wth the
arbitration clause in agreenent, thenthe arbitrator also
did not possess the power to award pendente lite interest as
the arbitrator cannot be held to be a Court. It is
necessary to bear in nmnd, it was held in no uncertain terns
that there is no substantive | aw which can be said to have
conferred power on the arbitrator to award interest, before
the comencenent of the proceedings, that 1is  for the

pre-reference period. This decision of the three  Judge
Bench, operated the field till ‘the Constitution Bench
deci si on in G C Roys case, 1992(1) SCC 508. The

Constitution Bench over-rul ed the conclusion in Jenas case,
so far as it related to the power of the arbitrator pendente
lite is concerned. Even in G C Roys case, the Constitution
Bench, itself held that the earlier decisions of the Court
in Rallia Ram 1964(3) SCR, 164, Bengal Nagpur Railway, 65
A 66, AND Thawardas, 1955(2) SCR 48, what  was held in
relation to the power of the arbitrator to award interest
for pre-reference period is because of the fact, as a mtter
of substantive |aw, no such power was avail abl e and as such
the ratio in that case cannot have any rel evance  on the
guestion of arbitrators power to award interest pendente
lite. The Constitution Bench did record a finding that
interest pendente lite is not a matter of substantive law,
like interest for the period anterior to reference. The
Constitution Bench also very carefully expressed Until
Jenas case, alnost all the Courts in the country had upheld
the power of the arbitrator to award interest pendente
lite. Even when the earlier Constitution Bench decision in
the case of Union of India vs. Wst Punjab Factories Ltd.,
1966(1) SCR 580, approving Thawardas, Bengal Nagpur Railway
Co.,and Rallia Ram was brought to the notice of the Court,
it was observed that not only the said case was not a case
under Arbitration Act but also it approved Thawardas only so
far as the power to grant interest prior to the institution
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of the suit and not so far as the power to award interest
pendente |ite is concerned. |If the Constitution Bench in
the case of Union of India vs. West Punjab Factories Ltd.,
approved Thawardas, Bengal Nagpur Railway and Rallia Ram and
held that even in a suit, interest prior to the institution
of the suit cannot be granted, following the principles in
Thawardas and two others, which decided the power of the
arbitrator in relation to the grant of interest for
pre-reference period, it is uninaginable on ny part to think
that an arbitrator does possess the power on the ground that
otherwise it would lead to nultiplicity of proceedings. It
woul d be appropriate for me to indicate that in G C Roy, the
rati o of Thawardas, Bengal Nagpur Railway and Rallia Ram had
not been doubted even, and possibly could not have been
doubt ed in view of “its acceptance by t he earlier
Constitution Bench ~decision  in Union of India vs. West
Punjab Factories Ltd.,  so far as the power of award of
interest for the pre-reference period is concerned. Even
subsequent to Roys case, there have been decisions of three

Judge Bench and two Judge Bench, which have been noticed by
Mohapatra, J in his judgment, including the judgnent of
Justice Jeevan Reddy, who was a party to the Constitution
Bench in GC Roy, reiterating the principle that an
arbitrator does not possess the power to award interest for
a pre- reference period. [see Jugal Kishore, 1993(1) SCC
114, B.N. Agarwal a, /1993(1) SCC 140(in-this case both the
| earned judges, Justice Jeeval Reddy and Justice G N Ray
wer e party to ‘the Constitution Bench deci si on in
G C Roy’' scase) and  B.N Agarwal a, 1997(2) SCC 469]. The

arbitration proceeding has been a racket in this country and
in construing the law.in relation to the powers of the
arbitrator, the Courts nust construe the provisions of the

law rather strictly. Courts would not be justified in
construing the provisions and providing for sonething which
is not there in the Act and it is in this context, | express

nmy utter inability to construe the provisions of the
Interest Act, 1839 and interpret the same to/ have a
meani ngf ul and purposeful object. To hold t hat an
arbitrator possesses the power to award interest even for
the pre-reference period, would tantanount to legislation in
that respect and would be contrary to the well reasoned and
wel | discussed decisions of this Court, —starting from
Thowar das as wel |l as the decision of Privy Council inBenga
Nagpur Railway, which decisions though noticed in G C. Roys
case, but have the approval of the Constitution Bench in
West Punjab Factories case, though the case was  not on
arbitration but was of a five Judge Bench decision and
possibly, it would not be proper for this Bench to take a
view contrary to the same. The fact that the arbitrator has
the power to deal with and deci de di sputes which cropped up
at a point of tine, would certainly not clothe the
arbitrator with any power, which neither any law confers
upon himnor there is any usage of trade having the force of
law nor is there any agreement between the parties
conferring that power. It is difficult for nme to conceive
that such power could be conferred upon an arbitrator for
the pre-reference period on the supposition that he nust be
presuned to have the power to grant interest as an accessory
or incidental to the sum awarded as due and payable. It is
not the question of absence of any specific stipulation in
the contract but the correct criteria should be whether
there is a positive provision in the contract, conferring
t he power to the arbitrator to award interest for
pre-reference period. | need not discuss any
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further
Mohapatra, J.

in
So,

view of ny concurrence
the appeal s nust be all owed.

W th

Br ot her




