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ACT:

Andhra Pradesh State H gher Judicial Service Rules 1, 2, 4
and 6. Andhra Pradesh State and Subordinate Service Rules,
Rule 10(a) (i)-Andhra Pradesh Higher Judicial Service-
District and Sessions Judges-Direct Recruits-and Pronotees-
Inter se seniority-Fixation of-On the basis of continuous
| ength of service.

HEADNOTE

Recruitnment to the Andhra Pradesh Hi gher Judicial Service is
governed by "The Andhra Pradesh State Higher Judicia

Servi ce- Speci al Rul es”. Rule 1 constitutes the service.
Category 1 consists of District and Sessions Judges 1st
grade and Category 11 consists of District and  Sessions
Judges, Second Grade. Appointnent to Category 1 is from
Category 11. Appointnent to Category 11 is fromtwo ~sources
by transfer from anobngst the Subordinate Judges and by
direct recruitment fromthe Bar.

The petitioner were direct recruits whereas respondents 4 to
16 were pronoted from the Subordinate judiciary. The
respondents were Initially appointed on tenporary basis in
the yew 1978/ 1979 but they were nade substantive in the year
1983. The petitioners who were appoi nted substantively in
the year 1981 clained seniority over the said respondents,
and riled the Wit Petition under Article 32 of/  the
Constitution of India for relief.

It was contended on their behalf that: (1) The  Service
consists of only permanent posts, there is no provision
under the Special Rules for adding tenporary posts to the
cadre, consequently the appointnment of respondents 4 to 16
to the post of District and Sessions Judges, Second G ade on
temporary basis can at best be treated under Rule 10(a)(i)
of the Andhra Pradesh State and Subordinate Service Rules.

(2) The tenporary service rendered by the respondents 4 to
16 being outside the cadre- cannot be counted towards
seniority. (3) Porviso to Rule 2 and Rule 6 of the Specia

Rul es have to be read together, and as such the pernmanent
vacanci es having been made available for themin the year
1983 their service
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prior to that date cannot be counted towards seniority.
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The respondents constested the wit petition by contending
that the petitioners were appointed in the year 1981 and
since then till the year 1988, twelve seniority lists have
been published showi ng the petitioners bel ow respondents 4
to 16, and at no point of time they challenged the seniority
lists in the Court. Even when the Wit Petition T.H B.
Chal apathi & Ors. v. High Court of Andhra Pradesh & Os.,
was pending in the Hi gh Court they did not intervene. The
petitioners were thus guilty of gross delay and |latches and
as such are not entitled to get relief in the Wit Petition

Dismissing the wit petition, this Court,

HELD: 1. (i) Rule 1 has to be interpreted to nmean that
the service wunder the Special Rules consists of all the
post s- per manent and tenporary-whi ch have been designated as
District and Sessions Judge Second Grade. Even otherw se in
the absence of any prohibition under the Special Rules, the
State CGovernnent can al ways create tenporary posts as addi-
tions to the cadre. [554 B]

(ii) Rule 10(a) (i) of the Andhra Pradesh State and
Subordi nate Service Rules has no application to the Andhra
Pradesh Higher Judicial Service which is governed by the
Speci al Rul es. Rul e ~10(a)(i) provides for emer gency
appoi ntnents made on stop gap basis to neet a tenporary
exi gency. Apart fromthat the tenporary appointnments under
the said Rules are nmade without following the procedure
prescri bed under the Rules governing the relevant Service.
[554 C- D

In the instant case, the appointnents of respondents 4 to 16
were made wunder Rule 2 of the Special Rules by the State
Government in consultation with the High Court. The Specia

Rules provide a conplete schene for the appointnent and
seniority of the nenbers of the Service. [554 D

2. Tenporary posts of District and Sessi ons Judges ' Second
Grade being part of the Service, the seniority has, to be
counted on the basis of length of service including the
service against the tenporary posts. [554 F]

3. Rule 6 of the Special Rules(is in no way dependent on
the proviso to Rule 2 of the Special Rules. Both are to be
operative independently. In
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the schene of the rules, the seniority rule is not dependent
on the quota Rule. Quota has been provided for the direct
recruits only against pernanent posts. The seniority rule
permts the counting of total period of service from the
date a person is on duty against a post in the category.
[554 G H

In the instant case, even though the petitioners were
appoi nt ed substantively to the service earlier to
respondents 4 to 16 but in view of Rule 6 they  cannot be
declared senior on the basis of continuous Ilength of
servi ce. Respondents 4 to 16 have been rightly @ given
seniority above the petitioners. [555 A

JUDGVMVENT:

ORI G NAL JURI SDICTION: Wit Petition (C No. 1237 of 1988.
(Under Article 32 of the Constitution of India).

P.P. Rao and Ms. K Anreshwari, B. Rajeshwar Rao and Vinma
Dave for the Petitioners.

V.R  Reddy, Addl. Solicitor General, K Mudhaya Reddy, G
Prabhakar, B. Kanta Rao, A. Ranganathan and A V. Rangam for
t he Respondents.

The Judgnent of the Court was delivered by

KULDI P SINGH, J. The petitioners and respondents 4 to 16 are
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District and Sessions Judges in the State of Andhra Pradesh.
The petitioners are direct recruits whereas the respondents
wer e promoted from the Subordinate judiciary. The
respondents were initially appointed on tenporary basis in
the year 1978/1979 but they were made substantive in the
year 1983. The petitioners who were appoi nted substantively
in the year 1981 claimseniority over the respondents by way
of this petition under Article 32 of the Constitution of
I ndi a.

The recruitnment to the Andhra Pradesh Higher Judicia
Service (the Service) is governed by the Rules called "The
Andhra Pradesh State Hi gher Judicial Service Speci a
Rul es" (the Special Rules). Rules 1, 2, 4 and 6 of the
Speci al Rules which are relevant are as under:

"Rule 1. Constitution:- The service shal
consi st~ of the follow ng categories:-
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Category-1 :- District and Sessions Judges
1st Grade.

Category-I1 :-"District and Sessions Judges,
Second G ade including Chai r man, Andhr a

Pradesh Sal es Tax Appellate Tribunal, Chief
Judge, City Cvil Court, Additional Chief
Judge, City Cvil Court, Chief Judge, Court of
smal ' Causes, Chief City Magistrate, Chairman
Tri bunal for Di sci plinary Pr oceedi ngs,
Presiding Oficers, Labour Courts and Addl.
Di strict and Sessions Judges.

Rules 2. Appointment :- (a) Appointment to
Category-1 shall ~be made by ~pronmption from
Category-1I1_ and appointnent to  Category-II

shal | be nmade: -
(i) by transfer fromanong:-
(a) Sub-Judges in the Andhra State Judicia
Service; or in
t he Hyderabad State Judicial Service; and
(ii) by direct recruitnment fromthe Bar
Provided that 33-1/3%of the total number of
per manent posts shall be filed or reserved to
be filled by direct recruitnment.
Expl anation:- In the determ nation of 33-1/3%
of the total nunber of pernmanent post s,
fracti ons exceedi ng one-half shall be counted
as one and ot her fractions shal | be
di sregarded.
(b) Al'l pronotions shall be nade on - grounds
of nmerit and ability, seniority bei ng
considered only when nerit and ability. are
appr oxi nat el y equal
Rul e 4. Probation:- Every person appointed to
Category-11 otherwi se than by transfer, shall
from the date on which he joins duty be on
probation for a total period of one year on
duty.
Rule 6. Seniority:- The seniority of a person
appointed to Category 1 or Category 2 shall be
deternmined with refer-
551
ence to the date from which he was
continuously on duty in that category.”
We nmay briefly notice the schene of the Special Rules. Rule
1 constitutes the Service. Category-1 consists of District
and Sessions Judges’ 1st grade and Category-I1 consists of
District and Sessions Judges Second grade. Rule 1 does not
say that Service shall consist of only permanent posts. Al
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the posts designated as District and Sessions Judges Second
grade under Category-I1 are part of the service under Rule
1. In other words, as and when a post of District and
Sessions Judge Second grade is created per manent or
temporary it becones part of the Service under Rule 1 of

the speci al Rul es. Rule 2 provides the met hod of
appoi ntnent. Appointnment to Category-1 is from Category-1II
Appoi ntrment to Category Il is fromtwo sources. By transfer

from anongst the Subordinate Judges and by di rect
recruitment fromthe Bar. Proviso to Rule 2 states that 33-
1/ 3% of the total nunber of pernmanent posts shall be filled
or reserved to be filled by direct recruitment. Al  the
posts of District and Sessions Judges Second grade are part
of the Service but quota for the direct recruits is provided
only in the permanent posts. Rule 6 of the Rules provides
for the fixation of seniority. Under Rule 6 the seniority
of persons appointed to Category-1 or Category-ll posts is
fixed on the basis of continuous |ength of service in their
respective posts.

On the '‘plain reading of the Special Rules the salient
features of the Service can be culled out as under

1. Rule 1 provides for theconstitution of the Service.
Al  the posts of District and Sessions Judges Second grade
created from tine to tine are part of " the Service. The

natural corollary i's that the Service consists of permanent
as well as tenporary /posts.
2. The recruitnment to Category-I1l of the service is by
transfer from ampbngst the Subordinate Judges and also by
direct recruits fromthe Bar.
3. 33-1/3% of the total nunber of pernmanent  posts in
Category-11 of the Service are to be filled by way of direct
recruitment.
4, The seniority under Rule 6 is to be determined wth
reference to the date fromwhich aperson is continuously on
duty. \hether the person
552
is continuously on duty against a tenporary post or
per manent post is of no consequence. A person is’ entitled
to the fixation of his seniority on the basis of -~ continuous
| ength of service rendered either against permanent post or
tenporary post.
The three petitioners were appointed as District and
Sessions Judges Second grade by direct recruitnent on
Cctober 12, 1981. Petitioners 1 and 2 joined service  on
Cctober 23, 1981 and petitioner 3 on Cctober ~ 30, 1981
Respondents 4 to 16 were appointed District and ~Sessions
Judges Second grade by transfer from anongst the Subordinate
Judges during the years 1978/ 79. 1t is not disputed  that
per manent vacancies in their quota becane available in the
year 1983. We, therefore, proceed on the basis that the
petitioners were appointed substantive nenbers . of t he
Service earlier to respondents 4 to 16.
W may at this stage notice Rule 10(a)(i) of the ' Andhra
Pradesh State and Subordinate Service Rules (the State
Rul es) . The State Rules are general rules which —are
applicable to all the services in the State of Andhra
Pr adesh. Needl ess to say that to the extent the Specia
Rules are applicable to the Service the State Rules are
excluded. Rule 10(a)(i) of the State Rules is as under
"10. Tenporary appointment. (a)(i) Were it
is necessary in the public interest to fill
enmergently a vacancy in the post borne on the
cadre of a service, class or category and if
the filling of such vacancy in accordance wth
the rules is likely to result in undue delay,
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the appointing authority nmay appoint a person
temporarily otherwi se than in accordance wth
the said rules.”
M. P.P. Rao, |learned counsel for the petitioners has raised
the follow ng contentions for our consideration

1. That the Service consists of only permanent posts under
the Special Rules. There is no provision under the Specia
Rules for adding tenmporary posts to the cadre. The

appoi ntnent of respondents to the posts of District and
Sessi ons Judges Second grade on tenporary basis can at best
be treated under rule 10(a)(i) of the State Rules.
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2. The tenporary service rendered by respondents.4 to 16
being outside the cadre cannot be counted t owar ds
seniority.

3. Proviso to Rule 2 and Rule 6 of the Special Rules have

to be read together and doing so the permanent vacancies
havi ng -~ been made avail able for respondents 4 to 16 in the
year 1983 their service prior to that date cannot be counted
towar ds seniority:.

Before dealing with M. Rao’s contentions, we nmay notice two
prelimnary contentions raised by M. K Mdava Reddy,
| ear ned counsel for the respondents.

M. Madava Reddy has invited our attention to the judgnent
of a Division Bench of Andhra Pradesh High Court in T.H B
Chal apat hi and others v. H gh Court of ‘Andhra Pradesh and
others, Wit Petition Nos. 1968/82, 52/83 and 12282/85
deci ded on Decenber 28, 1985. Those wit petitions were
filed before the Andhra Pradesh Hi gh Court by  the direct
recruits to Category-lIl of the Service claimng seniority
over the persons who were appointed to category-11 on
temporary basis wearlier to them Similar questions were
raised as are being raised by M. P.P. Rao before us. By a

wel | -reasoned judgnent the H gh Court rejected all the
contentions of the direct recruits and disnmssed the wit
petitions. It is not disputed that Special Leave Petition

No. 1035 of 1986 agai nst the said judgment was di sm'ssed by
this Court on January 30, 1988. M. Madava Reddy plausibly
contends that all the contentions which are being rai sed by
the petitioners in this Court, having been rejected by the
H gh Court and special |eave petition against the judgnent
of the H gh Court having been dismssed by this Court the
sanme cannot be agitated once over again

M. Madava Reddy then contended that the petitioners were
appointed in the years 1981 and since then till~ the vyear
1988 twel ve seniority lists have been published showing the
petitioners below respondents 4 to 16. At no point of time
they chall enged the seniority lists in the Court. Even when
the wit petitions filed by Chalapathi and others  were
pending they did not intervene before the Hi gh Court. The
petitioners, according to M. Midava Reddy, are guilty of
gross delay and |l atches and as such are not entitled to get
relief by way of this petition under Article 32 of the
Constitution of India.

554

We see considerable force in both the contentions raised by
M. Madava Reddy. W are, however, of the view that it
woul d be in the larger interest of the Service to di spose of
this petition on merits.

W see no force. in the contention of M. Rao that the
Service consists of only permanent posts under the Specia
Rul es. W have already interpreted Rule 1 to nean that the
Servi ce under the Special Rules consists of all the posts
permanent and tenporary which have been designated as
District and Sessions Judges Second grade. Even otherw se
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in the absence of any prohibition under the Special Rules
the State Governnent can always create tenporary posts as
additions to the cadre. Rule 10(a)(i) of the State Rules
has no application to the Service which is governed by the
Speci al Rul es. Rule 10(a)(i) provides for emer gency
appoi ntnents made on stop gap basis to neet a tenporary
exigency. Apart fromthat the tenporary appoi ntments under
the said Rules are nade without following the procedure
prescri bed under the Rules governing the relevant service.
The appoi nt ments of respondents 4 to 16, on the other hand,
Were made wunder Rule 2 of the Special Rules by the State
CGovernment in consultation with the High Court. W are of
the view that the Special Rules provide a conplete schene
for the appointnent and seniority of the nenbers of the

Servi ce. Rule 10(a)(i) of the State Rules has no
application to the Service Constituted under the Specia
Rul es. We, therefore, reject the contention raised by M.
Rao.

Having taken the view that the Service under the Special
Rul es consists of permanent as well as tenporary posts the
second contention of M. Rao | ooses its ground. Tenporary,
posts of District and Sessions Judges Second grade being
part of the Service the seniority has to be counted on the
basis of length of 'service including the service against a
tenmporary post.

The third contention of M. Rao is nentioned to be rejected
in view of Rule 6 of the Special Rules. Rule 6 of the
Special Rules is in no way dependent on proviso to Rule 2 of
the Special Rules. 'Both are to be operative independently.
In the schene of the rules'the seniority rule is not
dependent on the quota Rule. ~ Quota has been provided for
the direct recruits only against pernanent posts. The
seniority rule permts the counting of total period of
service fromthe date a person is on duty against a
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post in the category. Even though, the petitioners were
appoi nt ed substantively to the service earlier to
respondents 4 to 16 but in view of Rule 6 they cannot be
decl ared senior on the basis of continuous |Iength of service
orary as well as pernanent posts respondents

4 to 16 have been rightly given seniority -above the
petitioners.

We, therefore, find no force in any of the contentions
rai sed by M. Rao.

The writ petition is consequently dism ssed. No costs:

N. V. K. Petition dism ssed.
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agai nst tenp




