http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 13

PETI TI ONER:
MALWA BUS SERVI CE (P) LTD.

Vs.

RESPONDENT:
STATE OF PUNJAB & OTHERS

DATE OF JUDGVENT28/ 04/ 1983

BENCH:
VENKATARAM AH, E.S. (J)
BENCH:

VENKATARAM AH, E.S. (J)
SEN, A P. (J)

Cl TATI O\
1983 SCR. (2)1009 1983 SCC (3) 237
1983 SCALE (1)534

ACT:

Mot or vehicles Act-Punjab Mtor Vehicles Taxation Act,
1924 (as anended by the Amendnent of 1981).

Section 3 and 3A-Maximum |imt of tax payable on
certain types of motor vehicles raised fromtinme to tine-
Amendnent Act of 1981 raised the maximumlinmt to Rs. 35,000
in respect of stage' carrioges-Tax-Wether expro-priatory-
VWet her inmposes an unreasonabl e restriction on_ freedom of
trade, comrerce and intercourse within the State

HEADNOTE

By a notification issued under section 3A of the Punjab
Mot or Vehicles and Taxation (Amendnent) Act, 1981 the State
Government | nposed on every stage carriage plying for hire
and use for the transport of passengers a sumof Rs. 500 per
seat subject to a maxi mumof Rs. 35,000 irrespective of the
di stance over which it operated daily.

The petitioners, in their petitions under Article 32 of
the Constitution, contended that the tax was expropriatory
and not conpensatory in character and was being coll ected by
the State Governnment for augnmenting its general ~revenues
which is forbidden by the Constitution, and that the |evy
was an unreasonable restriction on the freedomof  trade,
conmerce and intercourse within the State.

Di sm ssing the petitions,

N

HELD: The inmpugned tax is conmpensatory in nature and
does not contravene Articles 301 and 304(b) - of the
Constitution. [1023 H|

The mandate of Part X Il of the Constitution 'is not
that trade, comerce and intercourse should be absolutely
free, i.e., subject to no law and no taxes at all. Trade,

conmmerce and intercourse should pay their way, that is, the
price for the facilities provided by the State in the form
of roads, bridges and many other facilities. Therefore,
there is nothing inconsistent with the conception of freedom
of trade and commerce if in truth what is collected by way
of tax is a pecuniary charge which is conpensatory in

character. What is essential 1is that the burden should not
di sproportionately exceed the cost of facilities provided by
the State. It is not unreasonable to ask the owners of the

nmot or vehicles to contribute towards the cost of nmmintenance
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of roads as they happen to belong to a class having a
special and direct benefit of the facilities provided.
Courts
1010
have the power to decide whether what is recovered by way of
tax is in truth and substance either a contribution towards
the construction and maintenance of roads and bridges and
other facilities necessary for snpoth transport service or
an exaction in excess of what 1is needed for this purpose.
They cannot, however, insist upon an exact correlation
between the tax recovered and the cost so incurred because
such exact correlationis in the very nature of things
i npossible to attain. In the case of fee if at |east a good
and substanti al portion  (two-thirds or three-fourths)
collected is shown with reasonable certainly to have been
spent for rendering services to those fromwhom fees were
collected, the Courts have wupheld the levy. In lawthere
cannot be nmuch difference between this principle applicable
to fees and the principle that ought to govern the |evy of
notor vehicles tax which is clained to be of a Conpensatory
character. [1020H, 1021 A-H 1023 F- @

Kewal Krishan Puri~& Anr. v. State of Punjab & Os.,
[1979] 3 S.C.R 1217; referred to.

The petitioners have not placed before the Court
sufficient material to hold that the ievy suffered fromthe

vice of discrimnation. It is well settled that a
| egislature, in order to tax sonme need not tax all. It can
adopt a reasonable qualification -of persons and things in
inmposing tax liabilities. Unless a fiscal lawis manifestly

discrimnatory the GCourt should refrain from striking it
down on the ground of discrimnation. [1025 B, 1024 E-F]

In the instant case stage carriages which travel on an
average about 260 Km every day wth an alnost assured
guantum of traffic, belong to a class distinct and separate
frompublic «carriers which carry goods on undefined routes.
The anmount of wear and tear caused to the roads by any class
of notor vehicles may not always be a determ ning factor in
classifying notor vehicles for ‘the purposes of taxation.
[1024 G H, 1025 A]

Merely because a business becomes uneconomical as a
consequence of a new levy, it cannot be said that it would
ampunt to an unreasonable restriction on the fundanenta
right to carry on the business. [1025 H, 1026 A]

JUDGVENT:

ORIG NAL JURISDICTION: Wit Petitions NOS. 2617, 3837,
3973-3981, 3982-3998, 3962- 3972,4011-4015, 4016-4019, 4054-
4058, 4136-4143, 4148, 4216, 4217, 4219-4226,4287-4291
4317- 4321, 4408, 4542, 3518-3529, 3739-42, 4365-81,8997-9017
and 9639-50 of 1982

(Under article 32 of the Constitution of India)

Mohan Pandey for the Petitioners in W. NOS. 3974-
81,3062 72, 4011-15,4016-19, 4136-43, 4287-91, 4365-81
9639- 50, 3518-29 and 3739-42/1982.
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Shanti Bhushan, Bal dev Kapoor and Mbhan Pandey with him
for the Petitioner in W P. No. 3973 of 1982.

Bal dev Kapoor and Mohan Pandey for the Petitioner in
WP. No. 3982-98 of 1982.

Y. S. Chitale and Mhan Pandey for the Petitioner in
WP. No. 2617 of 1982.

A. K Goel for the Petitioner in W P. No. 3837/82.

Arvind M nocha for the Petitioner in WP. No. 4054-
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58/ 82.

S. K. Bagga for the Petitioner in WP. No. 3148/82

Vimal Dave for the Petitioner in WP. No. 4216 &
4217/ 82.

Sarva Mtter for the Petitioner in WP. 4219-26 & 4317-
21/ 83.

R C. Kohli for the Petitioner in WP. 4408/ 82

L. N Sinha, Attorney General, D. D. Sharma and P. P
Singh with himfor the Respondents in all WPs.

The Judgnent of the Court was delivered by

VENKATARAM AH, J. In these wit petitions filed under
Article 32 of the Constitution, the petitioners have
chal l enged the constitutional validity of section 3 of the
Punj ab Mdtor Vehicles Taxation Act, 1924 (Act No. 4 of 1924)
(hereinafter referred to as  'the Act’) as anended by the
Punj ab Mdtor Vehicl es Taxation (Anmendment) Act, 1981 (Punjab
Act No. 13 of 1981) and the Notification dated March 19,
1981 issued by the Governnment of the State of Punjab under
section 3(1) of the Act.

The ‘petitioners are owners of notor vehicles and are
carrying on the business ~of running stage carriages in the
State of Punjab. Wiile the operation of the stage carriage
services run by the petitioners is controlled by the
provisions of the Mdtor ~ Vehicles Act, 1939, which is a
Central Act, they /'are liable to pay taxes on the notor
vehicl es owned by them under the Act. The Act is a pre-
Constitutional one, After the Constitution cane into force,
t he
1012
power to |evy taxes on goods and passengers-carried by road
or on Inland waterways —and the power to levy ‘taxes on
vehi cl es, whether nechanically propelled or not suitable for
use on roads including trantars, subject to the provisions

of Entry 35 of List IlIl of the “Seventh Schedule to the
Constitution are assigned to the States respectively by
Entries 56 and 57 of List Il of the Seventh Schedule to the

Constitution. Wiile the Act is traceable to Entry 57, the
Punj ab Passengers and Goods Taxation Act, 1952 is enacted by
the State Legislature in exercise of its |egislative power
granted under Entry 56. Before the —conmencenent ~of the
Constitution, section 3(1) of the Act which is the charging
section read as foll ows:

"3. (1) Atax shall be Ileviable on every
notor vehicle in equal instalnents for quarterly
peri ods commencing on the first day of April, 1st
day of July, first day of October and the first
day of January at the rate specified in the
schedule to this Act."

The above provision was anended in 1954 by providing
that the rates of tax levied under the Act were /'those
specified by the State Governnment in a Notification to be
issued by it, subject however to the maximumlinmt fixed by
the Act, instead of the rates of tax specified by the State
Legislature itself in the Schedule to the Act. After that
amendnment, section 3(4) read thus:

"3. (1) Atax shall be Ileviable on every
notor vehicle in equal instalnents for quarterly
periods commencing on the first day of April
first day of July, first day of Cctober, and the
first day of January at such rates not exceeding
Rs. 2200 per vehicle for a period of one year as
the State Governnent nay by notification direct.’.

Emphasi s added

The maximumlimt of Rs. 2200 nentioned in section 3(1)

was i ncreased by successive |egislative amendnents to Rs.
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2750 in 1963, to Rs. 4,200 in 1965, to Rs 10,000 in 1970 and
to Rs. 20,000 in 1978. In exercise of the power conferred on
it, the State CGovernment fixed the rate of tax in the case
of stage carriages at Rs. 75 per seat in 1965, at Rs. 100
per seat in 1970 and at Rs. 200 per seat in 1974, subject to
the maxi num prescribed by the Act. On March 31, 1978, the
State Governnent issued a Notification providing that on and
after April 1, 1978, wevery stage carriage plying in the
State of

1013

Punj ab should pay tax at Rs. 275 per seat where it operated
upto 125 kilometres a day and Rs. 300 per seat where it
operated for nore than 125 kil onetres subject to a maxi num
of Rs. 20,000 per year in_ both the cases. Then cane the
Amending Act in 1981 by which the maximumlinit prescribed
in section 3(1) of “the “Act. was raised to Rs. 35,000
retrospectively with effect from Cctober 1, 1980. Section 3
of the ~Anmendi ng Act inserted a new section in the Act being
section 3-'A of the Act which authorised the State Governnent
to issue ‘a Notification under section 3(1) raising the rates
of tax retrospectively with effect from GCctober 1, 1980.
After the amendnent in 1981, section 3(1) of the Act reads
t hus:

"3. (1) Atax shall be Ileviable on every
notor vehicle/ in‘equal instalnents for quarterly

peri ods comencing on the first ~day of April

First day of July, first day of Cctober and the

First day of January at such rates not exceeding

Rs. 35,009 per vehicle for a period of one year

as the State Government -~ may by notification

direct."

Pursuant to the above section, asanended in 1981, and
the newWly inserted section 3-A of the Act which conferred
power on it to raise the rates of tax under the Act with
effect from Cctober 1, 1980, the State Government issued the
followi ng Notification on March 19, 1981

" DEPARTMVENT OF TRANSPORT
NOTI FI CATI ON
The 19th March, 1981
No. S.O 15/P. A 4/24/S 3/ Amd/ 81- I n exerci se

of the powers conferred by sub-section (1) of

section 3 read with section 3-A of the Punjab

Mot or Vehicles Taxation Act, 1924 (Punjab Act No.

4 1924) and all other powers enabling himin this

behal f, the Governor of Punjab is pleased to make

the following anendrment in the schedul e appended

to the Punjab Government, Transport Depart nment

Notification no. S.O/50/P.A 4/24/S. 3/71 dated

10t h November, 1971 wth effect from the 1st

Cct ober, 1980 nanel y: -

1014
ANMENDVENT
In the said schedule, against serial No.'5

for item (i) and entries relating thereto, the

following item and entries shall be substituted,

nanel y:
"(1) Stage carriages for hire Rs. 500 per seat
and used for the transport subject to a
of passengers, excluding maxi mum of
the driver and conductor. Rs. 35, 000."
SADA NAND

Secretary to Government, Punjab
Depart ment of Transport."
The final position that emerged after the above
Notification was that every stage carriage plying for hire




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 13

and used for the transport of passengers (excluding the
driver and conductor) had to pay per year Rs. 500 per seat
subject to a maximum of Rs. 35,000 irrespective of the
di stance over which it operated daily.

The petitioners have challenged in these petitions the
amendment made in 1981 increasing the maximumlimt of the
tax to Rs. 35,000 per year and the Notification dated March
19, 1981 raising the tax to Rs. 500 per seat on various
grounds. The petitioners inter alia contend that the |evy of
tax of Rs. 500 per seat inposed by the inpugned Notification
is violative of Article 14, Article 19(1)(g) and Article
304(b) of the Constitution. They have al so pl eaded that the
tax now levied is outside the scope of Entries 56 and 57 of
List Il of the Seventh Schedule to the Constitution. The
principal point wurged by themis that the tax now levied is
expropriatory and not conmpensatory in character and i s being
collected by the State Governnent for the purpose of
augnenting its ~general revenues which is forbidden by the
Constitution. In support of their case the petitioners have
furnished the following figures contained in the budget
presented to the State Legislature in the year 1981-82:

"Recei pts

Taxes on vehicl es Rs. 13, 86, 00, 000

Taxes on goods and

passengers Rs. 35, 45, 00, 000

Tot al Rs. 49,31,00, 000
1015

Expendi ture

On roads and bridges Rs.” 34, 03, 00, 000

Excess of receipts over

expendi t ure: Rs. 15,28, 00, 000"

It is contended by the petitioners-that in view of the
above figures, furnished by the State Governnment itself,
there was no justification for increasing the rate of tax by
the inpugned Notification. The (petitioners have further
pl eaded that the inpugned |evy inposes an unreasonable
restriction on the freedom of  trade, commer ce and
intercourse within the State of Punjab

The State CGovernment has justified the inpugned |evy in
the counter affidavit filed in the case, the deponent of
which is a Joint Secretary . to the Governnent of Punjab
Transport Departnent. It is contended by the State
Covernment inter alia that the plea of the petitioners that
the revenue raised by the inpugned Notification 'nust be
used only for the purpose of providing facilities pertaining
to roads and bridges and or facilities connected with the
transportation of goods and passengers’ was m sconceived
having regard to the various other responsibilities of the
State CGovernment which it has to bear in connection with
road transports and if the expenditure incurred on all itens
of relevant expenditure is taken into consideration, it
woul d becone clear that the levy in question is —not
excessive. It is urged that the levy is conpensatory in
character and is, therefore, not hit by Article 301 or
Article 304 (b) of the Constitution. The State Governnent
has al so furnished certain figures relating to the
expenditure incurred by it to showthat the levy is neither
arbitrary nor violative of Article 19 (1) (g) of the
Constitution.

We shal | now proceed to exam ne t he rel evant
constitutional provisions. Article 301 and Article 304 (b)
which are in Part XlIIl of the Constitution read thus: -

"301. Subject to the other provisions of this
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Part, trade, commerce and intercourse throughout
the territory of India shall be free

304. Notwithstanding anything in article 301
or article 303, the Legislature of a State may by

| aw
1016

(a) .........

(b) i mpose such reasonable restrictions on
the freedom of trade, conmerce or
intercourse with or within that State as
may be required in the public interest:

Provided that no Bill or amendment for the

purposes of clause (b) shall be introduced or

noved in the Legislature of a State without the

previ ous sanction of the President."

These provisions of the Constitution came up for
consi deration before a Constitution Bench consisting of five
| ear ned Judges of this Court in Atiabari Tea Co. Ltd. v. The
State of 'Assamand Os.(1) and the main point which arose
for decision in-that case was whet her the taxing provisions
in the Seventh Schedule to the Constitution were subject to
Articles 301 to 304 and, if so, what woul d be their effect
on taxes levied under Entry 56 of List Il of the Seventh
Schedule to the Constitution. Gajenderagadkar, J. (as he
then was) who pronounced the judgnent on behal f of hinself,
Wanchoo and Das Gupta, JJ. with whomShah, J. (as he than
was) agreed though by assigning a wder neaning to the
freedom of trade, comrerce and intercourse dealt with by
Article 301 of the Constitution, observed at page 861 thus:.

"Qur conclusion, therefore, is that when Art.

301 provides that trade shall be free throughout

the territory of India it nmeans that the flow of

trade shall run snooth and unhanpered by any

restriction either at the boundaries of the States

or at any ot her points inside the States

thenselves. It is the free novenment or the

transport of goods fromone part of the country to

the other that is intended to be saved, and if any

Act inposes any direct restrictions on the very

novenent of such goods it attracts the provisions

of Art. 301 and its validity can be sustained only

if it satisfies the requirenments of —Art. 302 or

Art. 304 of Part Xl Il. At this stage we think it

is necessary to repeat that when it is said that

the freedom of the novenment of trade cannot be
1017

subject to any restrictions in the form of taxes

i nposed on the carriage of goods or their novenent

all that is meant is that the said restrictions

can be inposed by the State Legislatures only

after satisfying the requirenents of Art. 304°(b).

It is not as if no restrictions at all can be

i nposed on the free nmovenent of trade."

The sane question arose later on very sharply in The
Autonobil e Transport (Rajasthan) Ltd. v. The State  of
Raj ast han and O's. (1) before a bench of seven | earned Judges
of this Court in which the correctness of the decision in
the case of Atiabari Tea Co. Ltd. (supra) was questioned. In
this case, the effect of Articles 301 to 304 of the
Constitution on the power of the State Legislature to |evy
tax under Entry 57 of List Il of the Seventh schedule to the
Constitution arose for deternmination. There were three
judgrments in that case. The judgnent of Das, Kapur and
Sarkar, JJ. was delivered by Das, J. with whom Subba Rao, J.
agreed in his concurring judgnent. The mnority judgnent of
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Hi dayatul | ah, Rajagopala Ayyangar and Mudhol kar, JJ. was
delivered by Hidayatullah, J. |In that case, the contention
of the appellant was that the tax |evied under section 4 of
the Rajasthan Mdtor Vehicles Taxation Act, 1951 read with
its Schedul es constituted a direct and i medi ate restriction
on the nmovenent of trade and comrerce with and within the
State of Rajasthan inasmuch as nmotor vehicles which carried
passengers and goods within or through that State had to pay
the tax which inposed a pecuniary burden on a comercia
activity and was, therefore, hit by Article 301 of the
Constitution and was not saved by Article 304 (b) inasnuch
as neither the proviso to Article 304 (b) had been conplied
with nor was that Act assented to by the President as
provided in Article 255 'of the Constitution. On behalf of
the State of Rajasthan, it was inter alia urged that a
fiscal legislation enacted for the purpose of raising
revenue for the maintenance of roads etc. was not hit by
Article 301 and that ~ the inmpugned |evy which was intended
for providing facilities to notor vehicles traffic did not
constitute an i nmedi ate or direct inpedinment on the novenent
of trade —and comerce. Inthe course of the hearing of that
case, it was canvassed that the inmpugned tax being
conpensatory was outside the purviewof Article 301 and
Article 304(b). After
1018
examining all the views expressed in the Atiabari Tea Co.’'s
case (supra) Das, J. onserved at pages 532-533 thus:
"We have, 'therefore, come ~to the conclusion

that neither the widest interpretation nor the

narrow i nterpretations canvassed before us are

acceptable. The interpretation which was accepted

by the mgjority in the Atiabari ~ Tea Co. case

(1961) 1 SCR 809 is correct, but subject to this

clarification. Regulatory neasures or measures

i mposi ng conpensatory taxes for the use of trading

facilities do not cone wthin the purview of the

restrictions contenplated by Art. 301 and such

neasures need not conply with the requirenents of

the proviso to Art. 304(b) of the Constitution."

Subba Rao, J. who agreed with the judgment of Das, J.
observed at pages 564-565 thus:

"The foregoing discussion may be summarized

in the following propositions: (1) Art. 301

declares a right of free novenent of trade wi thout

any obstructions by way of barriers? inter-State,

or intra-State or other inpedinments operating as

such barriers. (2) The said freedom is not

i npeded, but, on the other hand, promted, by

regul ations creating conditions for the free

noverment of trade, such as, police regulations,

provision for ser vices, nmmintenance of roads,

provision for aerodronmes, wharfs etc.; wth ‘or

wi t hout conpensation. (3) Parliament my by |aw

i mpose restrictions on such freedomin the public

interest; and the said |aw can be nmade by virtue

of any entry with respect where of Parlianment has

power to nake a law. (4) The State also, in

exercise of its legislative power, may inpose

simlar restrictions, subj ect to t he t wo

conditions laid down in Art. 304(b) and subject to

the proviso nmentioned therein. (5) Nei t her

Parlianment nor the State Legislature can nake a

| aw gi ving preference to one State over another or

maki ng di scrimnation bet ween one State and

another, by virtue of any entry in the Lists,
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infringing the said freedom (6) This ban is

lifted in the case of Parlianment for the purpose

of dealing with situations arising out of scarcity

of goods in any part of the territory of India and

al so
1019

inthe case of a State under Art. 304(b), subject

to the conditions nmentioned therein. And (7) the

State can inmpose a non-discrimnatory tax on goods

imported from other States or the Union territory

to which sinmlar goods manufactured or produced in

that State are subject.”

It is not necessary to refer here to the views
expressed in the mnority judgnent. The gist of the mpjority
decision in the case of 'the Automobil e Transport (Rajasthan)
Ltd. (supra) is that as long as taxes |levied under Entries
56 and 57 of List Il ~of the Seventh Schedule to the
Constitution are  conpensatory, they would fall outside the
scope of /Article 301 of the Constitution. But if they are
not conpensatory, then being a restriction on the freedom of
trade, commerce or intercourse,” they have to satisfy the

requi renments of clause (b) of Article 304. In all cases
falling under Article 304(b) no bill or amendnment can be
introduced or noved in the Legislature of a State w thout
the previous sanctionof the President. If for any reason

the requirenent is not conplied with, in order to be valid
such law should receive the assent ~of  the President as
provided in Article 255 of the Constitution
The main question which arises for determnation now,
therefore, is whether on the facts and in the circunstances
of the case, the levy in questionis for any reason not
conpensatory. In the case of the Autonobile Transport
(Rajasthan) Ltd. (supra) the circunstances when a tax on
notor vehicles can be characterised as conpensatory were
di scussed. Das, J. (bserved at pages 536-537-thus:
"The taxes are conpensatory taxes which
i nst ead of hi nderi ng trade, conmer ce and
intercourse facilitate themby providing roads and
mai ntai ning the roads in a good state of repairs.
Whether a tax is conpensatory or._ not cannot  be
made to depend on the preanble of the statute
inmposing it. Nor do we think that it —would be
right to say that a tax is not conpensatory
because the precise or specific anmount coll ected
is not actually used to providing any facilities
......... actual user would often be unknown to
tradesnmen and such user nmy at some time be com
pensatory and at others not so. It seens to us
that a working test for deciding whether a tax is
conpensatory or not is to enquire whether the
trades peopl e are having
1020
the use of certain facilities for the better
conduct of their business and paying not patently
much nore than what is required for providing the
facilities. It would be inpossible to judge the
conpensatory nature of a tax by a meticul ous test,
and in the nature of things that cannot be done.
Nor do we think that it wll nake any
difference that the nmoney <collected fromthe tax
is not put into a separate fund so long as
facilities for the trades people who pay the tax
are provided and the expenses incurred in
providing them are borne by the State out of
what ever source it may be
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W were addressed at sone length on the

di stinction between a tax, a fee and excise duty.

It was also pointed out to us that the taxes

rai sed under the Act were not specially ear-nmarked

for the building or maintenance of roads. W do

not think that these considerations necessarily

det erm ne whether the taxes arc conpensatory taxes

are not. W nust consider the substance of the

matter."

The sane principle is followed and reiterated in G K
Krishnan etc. etc. v The State of Tami| Nadu & Anr. etc. (1)
and in International Tourist Corporation etc. etc. v. State
of Haryana & Os. (2)

It is wundeniable that there have been vast changes in
the road systens of all the States in India during recent
years and the State of Punjab is no exception. The roads
thensel ves have very greatly <dincreased in extent. There is
also a lTike increase in road traffic. The nunber of notor
vehi cl es, 'both passengers vehicles and goods vehicl es which
use the ‘road has gone up. The cost of nmintenance of roads
has gone —up correspondi ngly. The spiralling inflation has
added to the mounting costs. Naturally the rates of taxes on
nmot or vehicles have also constantly and inevitably risen in
every part of the country. As nentioned earlier the mandate
of the provisions/in part XlIl of the Constitution is not
that trade, commerce /and intercourse shoul d be
1021
"absolutely free’ '‘i.e. subject to no law and no taxes at
all. Trade, commerce and intercourse should pay their way,
that is, the price for the facilities provided by the State
in the formof roads, bridges, check posts, the departnenta
organi sations intended for regulation of transport, |aw and

order etc.. In nodern communities the exercise of any trade
and the conduct of any business nust involve many kinds of
fiscal liabilities. Merely because certain taxes are levied

on them it cannot be said that trade or comerce has becomne
unfree. Wthout the repair upkeep, maintenance and provision
for depreciation of roads, transportation would itself
becorme i npossible. Mtor vehicles which stand  in /direct
relation to such roads should as hel'd by this Court earlier

contribute towards the cost incurred for the aforesaid
purposes. There is nothing inconsistent with the conception
of freedom of trade and commerce if, in truth, what |is
collected by way of tax is a pecuniary charge which is

conpensatory in character. What is essential s that the
burden shoul d not disproportionately exceed the cost of the
facilities provided by the State. It is not at al

unreasonable to ask the owners of notor vehicles to
contribute towards the cost of maintenance of roads etc. as
they happen to belong to a class having a special and direct
benefit of the facilities so provided. Wen they are taxed,
they are paying a price for something which mnakes their
nmovenent safer, easier and nore convenient. |If a road falls
into disrepair, the extent of loss they suffer will be very
heavy indeed resulting in damage to their vehicles -and
i nconveni ence to the passengers and the owners of the goods
they carry. There is, however, no doubt that the Courts do
have the ultinmate power to deci de whether what is re-covered
by way of tax is in truth and substance either a
contribution towards the constructi on and mai ntenance of the
roads, bridges and other facilities that are necessary for
providing a snooth transport service or an exaction far in
excess of what is needed for providing such facilities.
Courts, however, cannot insist wupon an exact correlation
between the tax recovered and the cost so incurred because
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such exact correlationis in the very nature of things
i npossible to attain. There may be in sonme cases a little
excess recovery by way of taxes. That by itself should not
result in the nullification of the law inposing the tax if
the extent of such excess is marginal having regard to the
total cost involved

The petioners have relied on certain figures furnished
in the budget estimates for the year 1981-82 in support of
their case that
1022
the State of Punjab was raising in all Rs. 49,31, 00,000 from
taxes on nmotor vehicles |evied under the Act and taxes on
passengers and goods |evied under the Punjab Passengers and
Coods Taxation Act, 1952 while the State was spending only
Rs. 34,03,00,000 on roads and bridges. It is apparent that
the anmpbunt of expenditure referred to above does not include
the expenditure incurred by the State Governnment on ot her
heads connected “with road transport such as the Directorate
of Transport, ~the transport authorities, provision of bus
stands, lighting, traffic police, cost of naintenance of
roads within the jurisdiction of local bodies such as
Cor porations, Minicipalities and G am Panchayats which are
reci pients of Governnment grants for the aforesaid purposes
and other incidental itenms. |If these itens are also taken
into consideration, the gap, if any, between the receipts
and the expenditure on the transport  would beconme very
insignificant. The State Governnment ~has set out in detai
the expenditure incurred by it for the aforesaid purposes in
the affidavit sworn to by Shri -~ Karl Reddy, [I.A S, Joint
Secretary to the Governnment of Punjab. It has al so produced
the book containing the budget estinates presented to the
State Legislature for the year 1983-84. It shows that the
State CGovernment has actually incurred in the year 1981-82
an expenditure of Rs. 23,32,88,000 on the maintenance of
roads and bridges and Rs. 10,23,53,000 as capital out lay on
roads and bridges. The total sum spent on roads and bri dges
alone thus canme to Rs. 33,56,41,000. The actual /receipts
fromtaxes realised during the year 1981-82 both under the
Act and wunder the Punjab Passengers and Goods Taxati on Act,
1952 were, according to the State CGover nrrent , Rs.
48, 82, 00, 000. The budget estimates for the year 1983-84 show
that the State Government proposes to spend during the year
1983-84 about 42 crores on roads and bridges al onethough
there is no expectation of any significant increase inthe
receipts by way of notor vehicles taxes. Even if the whole
of the capital out-lay incurred by the State Governnent
incurred during the year in connection with the construction
of new roads is not included in the expenditure for the year
for the purpose of deter- mning the conpensatory character
of the levy (although there can be no serious objection to
doing so as observed in G K Krishnan’s case (supra) but
only a part of it is taken into account alongwith | other
items of expenditure which can legitimtely be taken into
consideration, it 1is obvious that a substantial part of the
| evy on notor vehicles wunder the Act as well as under the
Punj ab Passengers and Goods Taxation Act, 1952 is being
spent annual ly on providing
1023
facilities to nmotor vehicles operators. Mreover when once
the principle of carrying forward to future year or years a
part of the capital out lay on roads and bridges during any
financial year is adopted in calculating the tota
expenditure incurred on roads and bridges during that year
it beconmes inevitable that a part of the unabsorbed capita
out lay on roads and bridges in the previous year or years
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woul d have to be added to the expenditure on roads and
bri dges during the year in question. The arithnetical result
in the case before us cannot, therefore, be nuch different.

It may also be stated that a conparison between the
total revenue from taxation on motor vehicles and the
expenditure incurred on providing facilities such as roads
and bridges etc. in a single year may sonetines present a
distorted picture. The figures furnished by the State
Covernment in respect of nine years i.e. 1973-74 to 1981-82
(both inclusive) show that the total receipts fromthe taxes
| evied under the Act and the taxes |evied under the Punjab
Passengers and Goods Taxation Act, 1952 is in the order of
Rs. 2,52,26,83,000 and the total expenditure during the sane
peri od on roads and bridges alone is Rs. 2,35, 66,89,000. The
other relevant items of expenditure incurred in connection
with road traffic are not included in the above expenditure.
If they are included, the total expenditure is likely to be
nore than the receipts.

In Kewal ~ Krishan Puri & Anr. v. State of Punjab &
O's. (1) where the question of a fee was involved, this Court
said that if at |least a "good and ~substantial portion of
amount collected on account of fees, (may be in the
nei ghbour hood of two-thirds or three-fourths) was shown wth
reasonable certainty to have been spent for rendering
services to those/from whomthe fees were collected, the
| evy of fees could /be upheld. |In |awthere cannot be much
di fference between the above principle applicable to fees
and the principle that ought to govern the '|levy of notor
vehicles tax whichis claimed to be of a conpensatory
character. W are satisfied that the State Government has
substantiated its case that the inmpugned tax is truly
conpensatory in nature. It has, therefore, to be held that
it does not contravene Article 301 and Article 304(b) of the
Constitution.
1024

The next subm ssion urged on behalf of the petitioners
is based on Article 14 of the Constitution. It is contended
by the petitioners that the Act by levying Rs. 35,000 as the
annual tax on a motor vehicle used as a stage carri age but
only Rs. 1,500 per vyear on a notor vehicle used as a goods
carrier suffers fromthe vice of hostile discrimnation and
is, therefore, liable to be struck down. There is no dispute
that even a fiscal Ilegislation is subject to Article 14 of
the Constitution. But it is well settled that a | egislature
in order to tax sone need not tax all. It can adopt a
reasonabl e classification of persons and things in-inposing
tax liabilities. A law of taxation cannot be ternmed as being
di scrimnatory because different rates of ‘taxation are
prescribed in respect of different itens provided it is
i npossible to hold that the said itens belong to distinct
and separate groups and that there is a reasonabl e nexus
between the «classification and the object to be achieved by
the inposition of different rates of taxation. The mere fact
that a tax falls nore heavily on certain goods or persons
may not result inits invalidity. As observed by this Court
i n Khandi ge Sham Bhat and Ors. v. The Agricultural Incone
Tax officer(1l) in respect of taxation |aws, the power of
legislature to classify goods, things or persons are
necessarily wide and flexible so as to enable it do adjust

its system of taxation in all proper and reasonabl e ways.
The courts lean nore readily in favour of wupholding the
constitutionality of a taxing law in vi ew of t he

conplexities involved in the social and econonmic life of the
conmunity. It is one of the duties of a nodern |egislature
to utilise the measures of taxation introduced by it for the
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pur pose of achieving maxi num social goods and one has to
trust the w sdomof the legislature in this regard. Unless
the fiscal lawin question is manifestly discrimnatory the
Court should refrain fromstriking it down on the grounds of
di scrimnation. These are sonme of the broad principles laid
down by this Court in several of its decisions and it is
unnecessary to burden this judgnent with citations. Applying
these principles it is seen that stage carriages which
travel on an average about 260 kilometers every day on a
specified route or routes with an al nbst assured quantum of
traffic which invariably is over crowded belong to a class
di stinct and separate frompublic carriers which carry goods
on undefined routes. Moreover the public carriers may not be
operating every day in the State. There are also other
econom ¢ consi derations~ which distinguish stage carriages
and public carriers from each
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other. The anount of ~ wear and ‘tear caused to the roads by
any class  of notor vehicles may not always be a determ ning
factor in classifying motor vehicles for purposes of
taxation. The reasons given by this Court in G K Krishnan's
case (supra) for upholding the classification nmade between
stage carriages and contract carriages both of which are
engaged in carrying passengers are not relevant to the case
of a classification nade between stage carriages which carry
passengers and public carriers which transport goods. The
petitioners have not placed before the Court sufficient
material to hold that the inpugned 1evy suffers fromthe
vice of discrimnatioon on the above ground.

It was lastly  urged that the levy s al nost
confiscatory in character and the petitioners would have to
cl ose down their business as stage carriage operators. It is
stated that the passenger fares were permitted to be raised
by about 43 per <cent just before the | evy was increased in
this case and it is even now open to the operators to move
the State Governnent to increase the rates if they feel that
there is a case for doing so. But on the facts and in the
circunstances of the case, we feel that it is not possible
to hold that the inmpugned |evy inmposes an unreasonable
restriction on the freedom of the petitioners to carry on
busi ness. The considerations simlar to those which wei ghed
with this Court in upholding the Mustard G Price Contro
Order, 1977 in Prag lce and Gl MIls and Anr. etc. v. Union
of India(l) ought to be applied in this case al so. Though
patent injustice to the operators of stage carriages in
fixing lower returns on the tickets issued to passengers
shoul d not be encouraged, a reasonable return on i nvestnent
or a reasonable rate of profit can not be the sine qua non
of the wvalidity of the order of the Governnent fixing the
maxi mum fares which the operators nay collect from their
passengers. It cannot also be said that nerely “because a
busi ness becones uneconomical as a consequence of @ a new
l evy, the new | evy would anobunt to an unreasonable
restriction on the fundanmental right to carry on the said
business. It is, however, open to the State Governnent to
nake any nodifications in the fares if it feels that there
is a need to do so. But the inpugned | evy cannot be struck
down on the ground that the operation of the stage carriages
has beconme unecononi cal after the
1026
i ntroduction of the inpugned |evy. Mdrreover the nateria
pl aced by the petitioners is not also sufficient to decide
whet her the business has really becone uneconom cal or not.
We do not, therefore, find any nerit in this ground al so.

In the result these petitions fail and they are
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di sm ssed. No costs.
P.B. R Petitions di sm ssed.
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