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Jammu and Kashmir Agrarian Reforns Act, 1972-\Wether the Act
is protected by Art. 31A of the Constitution

HEADNOTE
In this Wit petition, the constitutional validity ' of the
Jammu  and Kashmir Agrarian Reforms Act. 1972 and the 'rules
franed thereunder has been chall enged. The short question
for determnation is whether the Act is protected under Art.
31A of the Constitution as applicable to the State of /Jammu
and Kashmir, providing for a schene of agrarian reforms.
According to the petitioners, who are |andowners in the
State of Janmu and Kashmr, they have been rendered | andl ess
by the Act. They further allege that —,the pr oposed
conpensation is illusory and the exclusion of an "Orchard"
fromthe definition of land is notivated and that the Act is
not a piece of legislation bearing on agrarian reform and
t herefore. it is not protected by Art. 31A of t he
, Constitution.
Di sm ssing the petition
HELD :-(1) Fromthe provisions of the Act, it is clear /that
the Act contains a programe of agrarian reforns in taking
stock of the land in the State which is not in" persona
cultivation and which though in personal cultivationis in
excess of the ceiling area of 121 acres. The main focus of
the Act is to See that the tillers, who formthe backbone of
the agricultural econony, are provided with ,land for the
purpose of personal «cultivation subject to the «ceiling
provi si on.

[ 345H 3468
The Act makes effective provisions for creating a granary of
| and at the disposal of the State for equitable distribution
subject to the limt, anpongst the tillers of the soil and
even the owners who woul d make 'personal cultivation' of the
same within the neaning of the Act. [346B-(C
(2)In the present case, thereis no discrimnation in
favour of the orchard owners because in fixing the «ceiling
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ar eas. land and orchards are both included and t he
definitions of 'land and 'orchard’ under the Act clearly
permt of ,sone special treatnent to orchards in view of
scheme of the entire Act. Further. there is reason for
excluding ’orchards’ which is a conpact area having fruit
trees, grown thereon in such nunber that they preclude it
from 'being used for any other agricultural pur pose.
Further, orchards have special significance in the State.
Therefore, there is no discrimnation; and since the Act has
been passed with the definite object of agrarian reforns, it
cannot be successfully chall enged on the ground of violation
of Art. 14; 19 and Art. 31 of the Constitution. [346D 347C

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petition No. 1485 of 1973.

Under Art. 32 of the Constitution of India.

M C. Chitale, Naunit Lal and Lalita Kohli, for the
petitioners:

M K Ramanurthy and Fineet Kumar, for the respondents.

The Judgnent of the Court was - delivered by

GOSWAM , J. This wit application under Article 32 of the
Constitution raises the question of the constitutiona
tradition of the/Jammu and Kashmr Agrarian Refornms Act,
1972 (Act of XXXVI' of  1972),

341

briefly called the Act, and the rules franed thereunder
The petitioners are land-owners-in the State of Jammu and
Kashmr and their grievance is that by the inmpugned Act
they along with a | arge nunber of sinilar |and-owners have
been rendered | andl ess. They further allege
that the anmount intended to be paid as  conpensation is
illusory and the Act is, therefore, ~of a confiscatory
nat ure. They also allege that exclusion of an ’'orchard
fromthe definition of "Iand ‘under section 2(4) of the Act
is notivated and designed in the interests of highly placed
i nfluential persons in the State who own such orchards. By
taking an additional ground, they also aver that the Act is
not saved by the provisions of Article 31A of the
Constitution as applicable to the State of Jammu and Kashnir
since it is not a piece of legislation bearing on agrarian
reform

The respondent has denied that above avernents and other
allegations in the petition by neans of an affidavit
affirmed by the Special Revenue Secretary to the Governnent
of Jammu and Kashmr. It is claimed that the Act 1is
protected by Article 31A of the Constitution and is immne
fromchall enge on the ground of violation of Articles 14, 19
and 31 of the Constitution. According to the respondent the
Act is passed in order to ensure better production-avoiding
concentration of means of production in the hands of a few
and to annihilate the exploitation of the peasantry. Wth
regard to the objection regardi ng conpensation, it is stated
that the mninumrate of conpensation has been fixed and the
same is not illusory. It is further stated that the
CGovernment is in the process of franming rules for the node
of payi ng conmpensation and the instal ments of payment of the
conpensati on would certainly be reasonabl e.

The short question that arises for consideration is whether
the Act is protected under Article 31A of the Constitution
as applicable to the State of Janmu and Kashmir providing,
as clainmed by the State, for a scheme of agrarian reforns.
If the answer is in the affirmative, all objections under
Articles 14, 19 and 31 would be of no avail. This |ega
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position is conceded by the Ilearned counsel for the
petitioners and indeed is well-settled by several decisions
of this Court (See Kaval appara Kottarathit Kochuni and
O hers v. The State of Madras and Qthers,(2) Ranjit Singh
and Gthers v. State of Punjab and Others;(2) State of Utar
Pradesh v. Raja Anand Brahma Shah; (3) The Kannan Devan Hills
Produce v. The State of Kerala and Another;(4) and State of
Keral a and Another v. The Gmalior Rayon Silk Mg. (Wg.) Co.
Ltd. etc.).(5)
We may now, therefore, turn to the Act to determ ne whether
the inpugned legislation can cone under the canopy of
protection of Article 31A of the Constitution. The Act
itself carries the appellation "Agrarian Reforns Act.".
These words, thenselves, nmay not be decisive in the absence
of provisions in the Act disclosing a genuine
(1) [1960] (3) S.C. R 887 (2) [1965] (1) S.CR 82
(3) [1967] (1) S.C-R 362 (4) [1972](2) S.C.C. 218
(5) AIRT[1973] S.C C 2734
342
schene of agrarian reform , W will, therefore, examine the
mat eri al provisions of the 'Act with that end in view
It is apparent from section 51 of the Act that the

| egislature had earlier passed The Janmu and Kashnmir Big
Landed Estates Abolition Act, 2007; The Jammu and Kashmr
Tenancy Act, 1980; The Jammu and Kashnir Tenancy (Stay of
Ej ect nent Proceedi ngs) Act, 1966; The Janmmu and Kashnir Land
Revenue Act, 1996 and The Janmu and Kashmir Consolidation of
Hol dings Act, 1962. By section 51 the provisions of these
Acts in so far as they are inconsistent with the provisions
of the present Act shall cease to apply subject to the
provi sos appended to the Section. The State -Legislature,
therefore, did not start on a clean slate. | ndeed, the
petitioners, curiously enough, nmake a grievance that the
State of Janmu and Kashmir was the "first State in the whole
of India which enacted drastic |laws detrinmental to the
interests of |and-owners right fromthe year 1948". The
petitioners seem to attribute ‘even oblique notive in
enacting the Act to which we shall revert hereafter at the
appropriate pl ace.
Comi ng back to the provisions of the Act, the preanble shows
that the Act has to provide for conprehensive legislation
relating to land refornms in the State of Jamu and Kashmir.
The Act, although it received the assent of the Governor on
Novermber 27, 1972, was brought into force on the first ~day
of May, 1973. Section 2 contains the .definitions: By
section 2(2) ’'ceiling area’ neans the extent of land or
orchards or both neasuring twelve and a half standard acres.
By section 2(4) " 'land neans |land which is ‘occupied, or
has been let, for agricultural purposes or for purposes
subservient to agriculture, or for pasture, and includes-
(a) structures on such |land used for purposes “connected
with agriculture;

(b) trees standing on such | and;

(c) areas covered by, or fields floating

over, water; and

(d) forest |ands and wooded wast es;

but does not i ncl ude-

(i) the sites of buildings in a town or

vill age Abadi or any |and appurtenant to such

buil ding or site;

(ii)any land which was an orchard on the

first day of Septenber, 1971; and

(iii)any land in respect of which specific

provi sion has been nade in Chapter 111". |,
By section 2(5) "'orchard neans a conpact area of |and
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having fruit trees grown thereon or devoted to cultivation
of fruit trees in such nunber that they preclude, or when
fully grown would preclude, such |land frombeing used for
any other agricultural purpose".
Chapter Il provides for various restrictions on rights in
land. Section 3 with which it opens runs as foll ows
343
"Vesting in the State of rights of owners and
internediaries in land not held in persona
cul tivation.-Notw t hstandi ng anyt hi ng
contained in any law for the tine being in
force, the right of ownership of any person
and the right of any internediary in land not
held by himin his personal cultivation on the
first day of September, 1971, shall extinguish
and shall vest.in the State with effect from
the appoi nted date
Provided that nothing in this section shal
affect the right of a, nortgagee wthout
possession, if any, on the |and".
The other relevant sections in Chapter 11 are
as follows :-
Section~ 4. "Vesting of land in excess of
ceiling area in the State.-Notw thstanding
anything contained in any lawfor the tine
being in force-
(a) Wer e any | and, i ncl udi ng t hat
retainable wunder section 53, ,held by an
i ndi viidual in his personal cultivation whether
as owner or as tenant or otherwi se.is, along
with orchards owned by him in excess of the
ceiling area on the 1st  day of Septenber,
1971, the excess land shall vest in the State
with effect fromthe appointed date subject to
the right of a nortgagee w thout possession
if any, on the |and;
(b) Where aggregate land, including that
retai nable wunder 'section 53, held by the
menbers of a famly, whether
ntly or
severally or both, in their personal cultiva-
tion as owners or as tenants or otherw se,
along with orchards owned by them is in
excess of the ceiling area on the 1st day  of
Sept enber, 1971, the excess land shall vest in
the State with effect fromthe appointed date
subject to the rights of nortgagee w thout
possession, if any, on the |and
Provided that each such individual or each such . nmenber of
the famly, as the case may be, shall have the option of
selecting, in the prescribed manner, the land he desires to
retain with hinself within the limts provided- for in sub-
section (1) of section 12 :
Provided further that no land in a demarcated forest shall
be so selected."
Section 5. "Vesting of ownership rights in
land held in personal cultivation.-The |and
vested in the State under section 3 shal
subj ect to the provisions of section 4 and to
the rights of nortgagee w thout possession
thereon, if any, and on paynment of such |evy
in full as my be prescribed, vest in
ownership rights in the person holding such
[and in personal cultivation on the first day
of Septenber, 1971 or in the

j oi
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resune a

per son claimng through hi m anyt hi ng
contained in any law for the time being in
force notw thstandi ng."
Section, 6. "Payments in |lieu of acquisition.-
Al lands and rights therein taken away or
abridged by sections 3, 4 and 8 shall be
deened to have been acquired by the State with
effect fromthe date such land or rights are
vested in the State and paynent in lieu
thereof shall be determ ned in accordance with
the rul es made under this Act".
X X X X X X Section 7.
"Resunption. - Not wi t hst andi ng anyt hi ng cont ai n-
ed in section 3, any person whose nonthly
i ncome does not-exceed Rs. 500.00P and who
was, on the first day of Septenber, 1971, an
i nhabitant of the area to which this Act
applies and was an owner of land not held by
him-in his personal cultivation

unit of land not exceeding three standard
acres  for personal cultivation and for that
purpose apply to the prescribed authority, in
the prescribed manner, within a period of one
hundred and eighty days from  the appointed
date. 'The prescribed authority shall not hold
an enquiry into the application in t he
prescri bed manner and pass appropriate orders
t her eon

We need not quote the six provisos and the explanation to

the section.

W nmay enphasis that section 7 appropriately

provides an incentive to personal cultivation by resunption
of land on pain of extinguishment of the rights on failure
to bring the | and resuned under persona

cultivation within a specified period.

Section 8. "Consequences of failure to
bring resuned | and under per sona
cultivation.-

(1) Any owner who has resumed |land or for
whom | and has been resumed and who has entered
i nto possession thereof under section 7, shall
bring such | and under his personal cultivation
within a period of eight nonths fromthe date
of entry into possession, failing which his

rights in such land shall, subject to the pro-
vi sions of sub section (2) extinguish.
(2) | f the prescribed aut hority after

holding an enquiry in the prescribed manner
finds that the owner has failed to bring the
 and under his personal cultivation within the
period nentioned in sub-section (1) it shal

declare all rights, title and interests of the
owner in such land to have extinguished —and

all rights, title and interest in such |and
shall vest in the State subject to the rights
of a nmortgagee w thout possession thereof, if

any, and such land shall be disposed of in
accordance with section 10".

345

Section 10. "Disposal of surplus |and.-Were
any land, vested in the State under this Act,
becomes surplus, the GCovernment shall. be

conpetent to dispose it of in consideration of

may
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such levy and subject to such terns and
conditions and in such nanner As nmy be pres-
cribed, anything contained in any |aw for the
time being in force notw thstanding”.
Section 11 provides for restriction on future acquisitions,
tenancies and transfers. Section 12 deals with land held in
excess of «ceiling. Section 13 provides for disposal of
excess | and acquired under section
12. Section 15 provides for prohibition on transfer of

and. Chapter |1l deals with evacuees’ lands with which we
are not concer ned.
Chapter :1V deals with orchards. By section 25 there is a

| evy of annual tax in respect of such portion of an orchard
as is, on the commencenent of this Act or shall at any tine
thereafter be, in excess of 12 1/2 standard acres. A
machinery is provided under the Act for collection of taxes
and appoi ntnent of “Assessing Oficers in accordance with the
prescribed rules. Thus although orchards on the specified
date, unlike l'and, do not vest in the State, the excess area
suffers. ‘a levy of annual tax. The very definition of
orchard permts this special treatnment in ’'the case of
orchards in excess of the ceiling area.

Chapter V deals with jurisdiction and procedure and, Chapter
VI provides for penalties.

Section 46 provides for excluding certain. specified |ands
fromoperation of the Act. By section 47 the provisions of
this Act shall have an overriding effect on-other |aws or
any custom or usage or contract, etc. By section 48 power
is reserved to the Governnent to issue instructions.
Section 49 provides for a sunmmary procedure. for al
proceedings and enquiries under the Act or  the rules.
Section 50 provides for the rule nmaking power. We have
already noticed section 51. By section 52-all applications,
suits and proceedi ngs pendi ng before any Revenue Oficer,
Cvil or Revenue Court, etc. shall abate subject to the
proviso appended to the section. By section 54, which is
the last section, transfers of |ands or orchards to defeat
the provisions of the Act shall not be recognised and  / shal
be deened to be owned by such persons for purposes of
cal cul ating the area retainable under the Act by them

The gol den web, throughout the warp and woof of the Act, is
the feature of personal cultivation of the |and. The
expr essi on "personal cultivation” which runs through
sections 3,4,5,7 and 8 is defined with care wunder  section
2(7) in a detailed manner with a proviso and Si X
expl anat i ons.

From a review of the foregoing provisions it is obvious that
the Act contains a clear progranme of agrarian refornms in
taking stock of the land in the State which is not in
personal cultivation (section 3)

346

and whi ch though in personal cultivation is in excess of the
ceiling area (section 4). A ceiling area is fixed for ' |and
or orchards or both neasuring 12 1/2 standard acres. After
the land vests in the State, 1in accordance wth the
provisions of the Act, a provision is nade for disposal of
the surplus land in accordance with the rules.

The main focus of the Act is to see that the tillers, who
formthe back-bone of the agricultural econony, are provided
with land for the purpose of personal cultivation subject to
the ceiling provision even in their case. The Act nakes
effective provisions for creating a granary of land at the
di sposal of the State for equitable distribution, subject to
the Ilinmit, amongst the tillers of the soil and even the
owners who would rmake ’'personal cultivation of the same
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within the neaning of the Act. In the nature of things it
is inmperative that a ceiling area has to be fixed and those
who have so far enjoyed land in large tracts nostly w thout
personal ly, cultivating the same, are required to share with
ot hers who have no land of their own but are genuine tillers
of the soil. Even so, no one is allowed to own nore than
the ceiling area

In fixing the ceiling area again |land and orchards are both
i ncl uded.

We do not see any justification for the conrent, adverted to
above, that there is any discrimnation in favour of the
orchard-owners in not including |and which was an orchard on
the first day of Septenmber, 1971 within the definition of
and under the Act since ,orchard is reckoned along wth
the ’'land for the purpose of determination of the «ceiling
area under the Act. ~Further Chapter IV deals specifically
with orchards and under section 25 a |levy of annual tax is
i nposed” even in the case of orchards in excess of 12 1/2
standard ‘acres. The respective definitions of ’'land and
"orchard’ _under ~the Act clearly permt of sone specia
treatnent - to orchards in view of the scheme of the entire
Act . Si nce hand under the Act has an intimate nexus wth
pur poses subservient - to agriculture or pasture, there is
reason for excluding 'orchard” which is a conpact area
having fruit trees grown thereon in such nunber that they
preclude it from being used for any  other agricultura
purpose. It is comon know edge that orchards have specia
significance in the State with which we are concerned. We
also do not fail to notice that under section 4(2) of the
Big Landed Estates Abolition Act (Act 17 of 2007) (1950
A.D.) extinction of the right of ownership under section
4(1) of that Act bad not been nmde applicable to orchards.
No nmotive can be attributed to the |legislature in the choice
of legislation within its constitutional” conpetence. We,
therefore, do not find any nerit whatsoever in the objection
on the score of notive, or that there is any unreasonable
discrimnation in favour of the orchard-owners as such

On the other hand, the predom nant object underlying the
provisions of the Act is agrarian reforns. Agrarian reforns
naturally cannot take the same pattern throughout the
country. Besides the availability of land for the purpose,
[imted in scope in the nature of

347
things, the schene has to fit in with the |ocal conditions,
variability of climate, rain-fall, peculiarity of terrain,

suitability and profitability of multiple crop patterns,
vul nerability to floods and so many other factors in
formulating a scheme of agrarian refornms suitable to a
particular State. Wiile a nodest beginning is made with the
| and at di sposal, nobdern nethods of nechani sation and /ot her
i mprovenents can be resorted to with the help of the State
machi nery available to the tillers of the soil. Such
details can be worked out gradually by various processes in
the course of inplenmentation of the provisions of the Act
and the rul es which definitely provi de sufficient
elasticity. W are of opinion that the inpugned Act has
been passed with the definite object of agrarian reforns and
cannot be successfully challenged on the score of violation
of Article 14, Article 19 and Article 31 in view of the

provisions of Article 31A The application, therefore,
fails and is dism ssed. The parties will pay and bear their
own costs.

S.C Petition dismssed.

348
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