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ACT:

Constitution of [India, 1950, Art. 226-Wit of nandamnus-
Concessions shown by State to sone officers-Wen could be
cl ai med by others.

HEADNOTE:

In the State of Mysore, before it was reorgani sed under the
States Reorganisation Act, 1956, surveyors who were posted
as officers in charge of sub-divisions were pronoted as
Assi stant Engineers. The petitioners were placed in charge
of sub-divisions between Decenber 1945 and Novenber 1949
and the then Governnent, by a notification dated 12th
Decemnber 1949, ordered that their pronotions were to take
effect from;that date irrespective of the dates on which
they were put in charge of the sub-divisions. But, by a
notification dated 17th May 1950, the Government showed a
concession to a different batch of 41 surveyors, who had
been placed in charge of different sub-divisions between
March 1944 and January 1946, by pronoting them as Assistant
Engi neers. with effect from,the dates of —occurrence of
vacanci es, according to seniority. |In Novenber 1958, another
batch of 107 persons were pronoted as Assistant Engi neers
t hey also were shown a concession by gi vi ng their
appoi ntnents retrospective effect fromlst Novenber, /1956,
when the now State of Mysore energed under the States
Reor gani sati on Act.

The petitioners filed a wit petition in the Hi gh Court, in
1964, contending that there was nothing in the service rules
whi ch prevent ed the Governnent from granting such
concessions to the petitioners also, and for the issue of a
wit of mandanus directing the State to fix their seniority
al so, on the basis that they had becone Assistant Engineers
fromthe dates on which the vacancies to which they had been
post ed had occurr ed.

The petition was dism ssed. On appeal to this Court,

HELD: (a) The concessions shown to the batch of 41 persons
who had been appointed before the petitioners and to the
batch of 107 persons who had been appointed thereafter, were
mere , ad hoc concessions and not sonething which they coul d




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

claimas of right. The Court, therefore, could not issue a
wit of mandamus commanding the State to show such a
concession or other indulgence to the petitioners because,
there was no service rule which the State had transgressed,
nor had the State evolved :any principle to be followed in
respect of persons who were pronoted to the rank of
Assi stant Engi neers from surveyors. [75 H 76 B]

(b) The petitioners, not having filed the petition within a
reasonable tinme after 17th May 1950 were guilty of |aches,
and were not entitled to any relief. [76 B-C

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 2174 and
2175 of 1966.

Appeal s by special | eave fromthe judgnent and order dated
" Sept enber, 30, 1965 of the Mysore High Court in Wit
Petitions Nos. 1745 and 1779 of  1964.

71

S.V. Cupte, Solicitor-GCGeneral and R B. Dattar, for the
appel | ant s.

B.R L. lyengar, S. S. Javali and S. P. Nayar, for the
respondents.

B. P. Singh and R /B. Datar, for the interveners.

The Judgrment of the Court was delivered by

Mtter; J. These are two appeals froma conmon judgrment and
order of the Hi gh Court of Mysore covering a number of Wit
Petitions filed inthat Court on special |eave granted by
this Court.

The appellants are two out of a total nunber of 43 persons
who filed separate petitions wunder  Art. 226 of t he
Constitution before the Mysore H gh Court™ on Cctober 1
1964. The mmin prayer in all the petitions was that a wit
of mandamus shoul d be issued conmandi ng the State of Msore
to pronote each petitioner to the cadre of Assistant
Engi neers fromthe date on which the petitioner was placed
in charge of a sub-division with all consequential 'benefits.
To put in short, the demand of the petitioners was that they
shoul d all receive benefits which others promoted before and
after them had received. According to the petitions, sone
of these persons had received such benefits before the peti-
tioners and sone had been accorded simlar advantages
although they were pronoted as Assistant Engineers long
after the petitioners, but the State of Mysore had, without
any reason, declined to give simlar benefits to the
petitioners.

The facts as they emerge fromthe affidavits and the docu-
ments referred to therein are as follows. The State of
Mysore, before the States Reorgani sation Act 1956, used to
enpl oy engi neeri ng graduates for a |long time past
designati ng them as surveyors. The State had another | cadre
of engineers known as Assi stant Engi neers. Surveyors who
were posted as officers in charge of sub-divisions were from
time to tine pronoted to the cadre of Assistant Engineers.
Bet ween March 24, 1944 and Decenber 15, 1944, a batch of 27
surveyors were placed in charge of different sub-divisions
in the State. This batch was pronoted to the cadre of
Assi stant Engineers with effect from May 21, 1945. Anot her
batch of officers who were placed in charge of sub-divisions
between My 11,1945 and January 2, 1946 were simlarly

pr onot ed with effect from January 17, 1947. By a
notification dated May 17, 1950 the Governnent of Msore
decided to give all these 41 persons the benefit of

promoti on as Assistant Engineers with effect fromthe dates
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of occurrence of vacancies according to seniority. They
were further to have the benefit of the grant of initial pay
with weight age from Cctober 1, 1948 in the revised scal e of

pay. The petitioners conprising a batch of 63 surveyors
were placed in charge
72

of sub-divisions on diverse dates between Decenber 28, 1945
and Novenber 13, 1949. Wth regard to nost of these, the
Chi ef Engi neer of the State recommended to the Governnent of
Mysore that they should be pronoted as Assistant Engi neers
with retrospective effect fromthe dates they were placed in
charge of subdivisions. By a letter dated Decenmber 5, 1948
addressed by the Secretary to the Governnent of Msore to
the Chief Engineer, the |atter was requested to post nost of
this batch of surveyors including one Siddaveerappa in
charge of sub-divisions -as  shown in the accompanyi ng
statenment pending issue of orders on the question of filling
up vacancies existingin the Assistant Engineers’ cadre. By
notification -dated Decenber 21, 1949 these 63 persons were
directed to be pronoted as tenporary Assistant Engineers in
the Public Wrks Departnment against existing vacanci es. On
the sanme date, the Chief Engineer was requested to forward
to Government an allocation statement showi ng the vacancies
agai nst which the newy pronoted Assistant Engineers were
counted, the dates /fromwhich the posts were vacant and the
dat es on which they had been in charge of subdivisions. On
March 7, 1950 the Chief Engineer by his conmmunication No.
1839-40 Est. supplied particulars to Governnment of the dates
on which each of these 63 persons had assuned charge of a
sub-di vi si on. On  Septenber 28, 1953, the Chief Engineer
addressed D.O letters to all the 63 Assistant Engineers for
particulars of dates on which each of them had taken such
charge. This was conplied with by all the addressees. By a
letter dated Decenmber 13, 1956, the Chi ef Engi neer drew the
attention of the State Government to the fact that these 63
persons had been pronpted in respect of vacanci es which had
existed long prior to Decenber 21, 1949 (the /date of
notification nentioned above) and that sone of the vacancies
had existed for over four years prior to -that date.
According to the Chief Engineer, had these persons been
pronmot ed as and when vacanci es occurred, they would not only
have been in receipt of a much higher —pay in their
progressive grade but al so would have been senior to many of
the Assistant Engineers who had cone in from the newy
nerged areas of Hyderabad, Bonbay and Madras. The Chi ef
Engi neer also comented that in addition to this double
di sadvantage to which these persons had been exposed, they
were also going to lose all chances of pronbtion to. the
hi gher ranks because the, Assistant Engineers from the
nerged areas were all younger to themin age. The attention
of the CGovernnment was drawn to the pronotion of a" previous
batch of 41 supervisors already nmentioned. The letter ended
with a reconmendation that a simlar consideration should be
extended to these 63 persons and their ranks in the conmon
civil list be fixed with reference to the date of occurrence
of the vacancies. It appears that the Chief Engi neer pur-
sued this subject fromtine to tinme making his recomenda-
tion about these persons. By letter dated July 10, 1957 the
Chi ef

73

Engi neer pointed out that as the Inter-State seniority |ist
of Assistant Engineers was soon to be finalised and the
service in the cadre was to be the criterion for fixing
relative ranks, it was right that these 63 persons shoul d be
reckoned as pronmoted fromthe dates of occurrence of the
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vacancies and their relative ranks in the i ntegrated
seniority list be fixed accordingly. Another letter on the
subj ect was addressed by the Chief Engineer to the State Co-
vernment on Decenber 28, 1957. Wth regard to the recom
nmendati on al ready nade by him the Chief Engineer enclosed a
nodified Inter-State seniority list fromserial nunbers 28
to 92 to show that only a few Deputy Engi neers of Bonbay who
were far junior in age and service would be ranked bel ow
these 63 persons of the erstwhile Mysore State and this
woul d not affect these nen from Bonbay i nasmuch as the 63
Mysore Engi neers were very much ol der and woul d not bar the
prospects of pronotion of the juniors.

There was anot her batch of 107 persons who were pronoted to
the cadre of Assistant Engineers by notification dated
Novenber 15, 1958. Their appoi nt nent s wer e gi ven
retrospective effect - not fromthe dates on which they had
assuned charge but from Novenmber 1, 1956. Al t hough these
of ficers did not receive the benefit of pronotion from the
dates 'on which thevacanci es had occurred, they certainly
received " sone benefit which had been denied to these 63
per sons. Simlarly, two batches of 32 surveyors and 124
surveyors were pronoted by notifications dated July 3, 1963
and Cctober 9, 1963.

During the argunent, our attention was drawn by the |earned
Solicitor-General /appearing for the appellants to another
i nstance where sonme clerks had received benefit of pronotion
with retrospective effect.

According to the appellants, they had been clearly discrim -
nated against considering the case of 41 persons who had
been appoi nted before them as well as the subsequent batches
of surveyors who had been pronmpted after them The
petitioners’ conplaint was that the order of May 17, 1950
gave special concession to these 41 officers to which they
were not entitled under the rules. ~ At the sane tinme, it was
argued that there was nothing in the service rules which
prevented the Government from granting such concessions to
the petitioners and the sum and substance of the argunent of
the learned Solicitor-General was that if such concessions
could be given to persons who had  been appointed before
these 63 persons as well as persons who had been appointed
subsequently, there was no reason why such concessions
shoul d have been withheld fromhis clients.—1In conclusion

it was urged that it was just and proper that the State of
Mysore should be directed to fix the scale of seniority  of
these 63 persons on the basis that

sup. Cl / 66-6

74

they had becone Assistant Engineers fromthe dates on which
the vacancies to which they had been posted had occurred so
that they would not lose their chances of pronption in
hi gher posts, for if the seniority list was allowed to
remain as it is, persons who were younger in age and ' junior
in service to this batch of 63 persons would receive
promoti ons ahead of themfor no fault of theirs.

According to the counter affidavit of the State of Msore
used before the H gh Court, the idea behind giving sone
concession to the batch of 41 persons was to give them sone
financial benefit as froma particular date, viz., 1-10-1948
and no nmore. This does not appear to be strictly accurate
in view of the order dated May 17, 1950. Wth regard to the
batch of 63 persons, it was said that the necessary details
regarding their seniority and dates of occurrence of
vacancies were not available when the notification dated
Decenber 12, 1949 was published. According to Governnent,
these people could not be given promotion with retrospective
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effect as the dates of assunption of charge in sub-divisions
by them was not strictly in accordance, with the seniority.
Antedating their pronotions to the dates on which they had
taken charge would result in some junior officers being
ranked above sone senior persons and it was for this reason
that Government had ordered the pronotion of these 63
persons to take effect from the date of notification
irrespective of the dates fromwhich they were put in charge

of the sub-divisions. It was also said that the pronotion
of this batch was subject to the condition that they should
be ranked in the order of seniority as per gradation Iist

that obtained just before pronotion. This state of affairs
continued right wup to the date of Reorganisation of the
States in Novenber 1956. The affidavit goes, on to state
t hat
"....in view of the Re-organisation of the
State..... ..... and the statutory recognition
of "the position of several officers as on 31-
10-1956, it was no longer open to the new
Mysore Governnent to re-open the issue settled
in 1949."
Wth regard to the batch of 107 persons it was said that
CGovernment had ordered their pronmotion only from Novenber 1,
1956 and it was not competent to order the same from an

earlier date. 1In regard to the two batches of 32 surveyors
and 124 surveyors pronoted in 1963, it was said that they
wer e all in charge of sub-divisions from the dat es

subesquent to November 1, 1956 and there was no difficulty
in pronoting themfromthe dates on which they had assuned
charge of sub-divisions. According to the State as:
"...these i nci-dents occurred after t he
Reorgani sation and the formation of a new
State, the new State of Mysore was perfectly
justified in giving effect to their pronotions
accordingly."
75
Wth regard to the 63 persons, the point of view of the
State of Mysore is that the new State which energed  after
the Reorganisation of States in 1956 was not conpetent to
interfere wth the state of affairs prior to1-11-1956 and
CGovernment had no power to re-open their cases.
According to M. lyengar who appeared for the State, assum
ing that law :included executive directions for the purpose
of Art. 14 of the Constitution, we have to see : (a) whether
there is a rule which has been unevenly applied as anpbng
equals ; (b) if a principle has been evol ved, whether it has
been wunevenly applied ; and (c) whether there has been an
equal treatnment in applying executive orders.
M. lyengar argued that there was no rule which had /been
violated in this case nor any principle had been  evol ved
which could be said to have been unevenly applied . -nor was
there any executive order which has been given effect to in
different ways in different cases. M. Iyengar’s ' second
submi ssion was that if the. 63 persons were to be fixed in
the cadre with respect to the dates on which they were first
put in charge of sub-divisions, the seniority list wth
regard to the whole cadre of engineers would have to be
altered thus affecting persons who are not before us and who
woul d be condemmed unheard. His third subm ssion was that
giving effect to the contention of the appellants would be
projecting Art. 14 to a date before the Constitution cane
into force and This could not be allowed. He also argued
that the appellants had been guilty of laches in nmaking
their applications in 1964 when they were really conpl ai ning
of an order which had been passed as, far back as My 17,
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1950. It was contended that the appellants had been able to
give no explanation as to why they did not apply in between
the date of the inpugned order and the Ist of Novenber 1956
when t he Reorganisation of States became effective

M. lyengar further contended that in reality a concession
had been shown to some per sons and the
petitioner/appellants, had no legal right to <claim such
concessi on. He also argued that giving effect to the

contention of the petitioners would be going against s. 115
sub-s. (7) of the States Re-organi sation Act,, 1956.

There is sone force in some of the contentions put forward
on behalf of the State of Mysore. It is not necessary to
test them as we find ourselves unable to wuphold the
contention of the appellants. No doubt sone concession had
been shown to the first batch of 41 persons and the batches
of persons who had cone in after the batch of 63 persons
al so received sone concession; but after all these were
concessions and not sonething which they could claimas of
right. The State of Mysore m ght have shown

76

some indulgence to this batch of 63 persons but we cannot
issue a wit of mandanus commanding it to do so. There was
no service rule whichthe State had transgressed nor has the
State evolved any principle to be followed in respect of
persons who were pronoted to the rank of Assistant Engi neers
from surveyors. The i ndul gences shown to the different
batches of persons were really ad hoc and we are not in a
position to say what, if any, ad hoc indul gence should be
nmeted out to the appellants before us.

There is also a good deal of force behind the *contention
that the appellants are guilty of |aches. ~After the passing
of the order ,of May 17, 1950, they should have made a in
application wthin a reasonable tine thereafter. Merel y
because the Chi ef Engi neer had espoused their cause and was
witing letters fromtime to time to the State Governnent to
do sonething for themdid not mean ;that they could rest
upon their oars if they were really being discrinmnnated
agai nst . As we cannot hold that the appellants were
entitled to any particular indulgence or concession, the
only way ,of nmeting out equality to all surveyors who had
been pronoted to the cadre of Assistant Engineers would  be
to say that pronotions ,should in all cases be effective
fromthe date of the notification. This is obviously beyond
our powers.

In the result, the appeal fails and is dismssed, but on the
facts ,of this case, we nake no order as to costs of this
appeal . This order will also govern the case of “S.A.  Mini
Reddy who al one out of 37 persons was allowed to intervene
in this appeal by our order made on 11th Cctober, 1966.

V. P. S

Appeal dism ssed
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