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ACT:

Forward Contract (Regulation) Act 74 of 1952, ss. 2(f) and
15(1)--Contract for sale of Twills providing for delivery on
specified date-If  a ’'non-transferable specific delivery
contact within s. 2(f)-Principles for determ ning.

HEADNCTE
The appell ant entered into a contract in Septenber 1960 with
the respondent through the Director-General, Supplies and

Di sposal s, whereby he agreed to sell 500 bales Twills on
terns and conditions contained.in an exchange of /letters.
The date of delivery was fixed as Novenber 30, 1960 and
after the contract was entered into, the appellant deposited
with the Reserve Bank of India an amount by way of security

deposit in accordance with the terns of the contract. On
Noverber 30, the appellant informed the respondent that the
contract was void and illegal being in violation of the

provisions of the Forward Contract (Regulation) Act 74 of
1952 and that the security deposit should therefore be
r ef unded. The respondent however took | the position that
the contract was | egal and binding and as the appellant had
failed to deliver the goods as stipulated, it would purchase
the goods elsewhere at the risk of the appellant. The
respondent thereafter incurred an extra expenditure of about
Rs. 76,000 and after giving credit to the appellant for the
amount of security deposit clained the balance anount of
"about Rs. 56,000 fromthe appellant. Upon the |latter’s
failure to pay, the respondent took recourse to the
arbitration clause of the contract and appointed an
arbitrator to determne the dispute.

Before the arbitrator could give his award, the appellant
filed an application before the H gh Court under s. 33 of
the Arbitration Act, praying for a declaration that the
arbitration clause was illegal and void and for an
injunction restraining the respondent from prosecuting the
arbitrati on proceedings. The Hi gh Court dismissed the
application hol di ng that the contract was a “non-
transferabl e specific delivery contract” and was not hit by
the provisions of the Act.
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On appeal to this Court,

HELD : (dismissing the appeal) The question as to whether
the contract was a transferable or non-transferable specific
delivery contact is, a question which ultimtely depends on
a reasonable construction of the contract. On a proper
construction of the ternms of the contract and having regard
to the surrounding circunstances, there was an inplied
agr eenment bet ween the parties that the rights and
liabilities wunder the contract were not to be transferred
and the bill of lading relating to the contract was al so not
to be transferred. It follows therefore, that the contract
in guestion was a non-transferable specific delivery
contract wthin the neaning of s’ 2(f) of the Act and was
not hit by the notification issued on March 29, 1958 i ssued
by the Central Governnent under s. 15

(1) of the Act relating to jute/goods. [569 E, 571 C E

Khar dah Company Ltd. v. Raynon & Co. (India) Private Ltd.
[1963] 3 S.C.R 183, referred to.

566

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : G vil Appeal No. 395 of

1965.

Appeal by special |eave fromthe judgnent and order dated
Septenber 18, 1963 of the Calcutta Hi gh Court in Matter No.
97 of 1963.

A. K. Sen and D. N. Mikherjee, for the appellant.

B.R L. lyengar and R._N. Sachthey, for the respondent.

The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgnent of the Calcutta H gh Court dated Septenber 18,
1963 dismissing an application under S. 33 of the Arbitra-
tion Act.

By its letter dated Septenber 14, 1960, the appellant rmade
an offer for sale to the respondent of 500 Bales (1,50,000
bags) 'B Twills on the terns and conditions nentioned in
the said letter. The offer was accepted by the D rector-
General, Supplies & Disposals on behalf of the respondent by
his letter No. CAL/ DL-1/5750-L/11/Mdi/ 158 dated  Sept enber
16, 1960. The appellant deposited with the Reserve Bank of
India the sumof Rs. 20,182-50 P. towards security deposit
on Septenber 22, 1960 as required by the acceptance |etter.
The date of delivery fixed under the contract was Novenber
30, 1960 and the respondent sent the appellant ~despatch
instructions dated November 21, 1960, through the Director
of Supplies & Disposals. On  November 30, 1960 the

appel l ant, however, intimated to the respondent. that the
contract was void and illegal and requested that the
security deposit should be refunded. The case  of the

appel lant was that the contract was in violation of the
provisions of the Forward Contract _(Regul ation) Act, 1952
(Act 74 of 1952), hereinafter called the ’'Act’. By his
| etter dated Decenber 1, 1960 the Director of Supplies wote
on behal f of the respondent that the contract was |legal and
bi nding and as the appellant had failed to deliver the goods
as provided in the agreenent the respondent would purchase
the goods at the risk of the appellant. The respondent
incurred extra expenditure anopunting to about Rs. 76,410 and
after giving credit to the appellant for the anbunt of
Security Deposit, a sumof Rs. 56,000 still renmained due to
be paid by the appellant to the respondent. As the
appel l ant failed to pay, the respondent took recourse to the
arbitration cl. 21 of the contract and appointed an Arbitra-
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tor to determ ne the dispute between the parties regarding
the agreement. Before the Arbitrator could give his award,
the appellant filed an application before the H gh Court
under S. 33 of the Arbitration Act praying for a declaration
that the arbitration clause was illegal and void and for an
i njunction restraining

567
the respondent from prosecuting the arbitration proceedings.
By its judgnment dated Novenber 19, 1963, the Hi gh Court held
that the contract was a "non-transferable specific delivery
contract and was not hit by the provisions of the Act and
accordingly dismssed the application of the appellant.
The question presented for determnation in this appeal is
whet her the contract in question is a transferable or non-
transferable specific delivery contract within the neaning
of the Act.
Section 2(i) of the Act defines a "ready delivery contract”
as meaning "a contract which provides for the delivery of

goods and the paynment of _a oprice t her ef or, ei t her
i medi ately or within such period not exceeding el even days
after the date of the contract......... . A "forward
contract" is defined under s. 2(c) as meaning "a contract
for the delivery of goods at a future date and which is not
a ready delivery contract”. Section 2(m defines a

"specific delivery /contract" as neaning "a forward contract”
whi ch provides for the actual delivery of specific qualities
or types of goods during a specified future period at a
price fixed thereby or to be fixed in the manner thereby
agreed and in which the names of both the buyer and the
seller are nmentioned": Section 2(f) defines a "non-
transferable specific delivery contract" as neaning "a
specific delivery contract, the rights or liabilities under
whi ch or under any delivery order, railway receipt, bill of
 adi ng, warehouse receipt or any other document of ' title
relating thereto are not transferable. Finally, s. 2(n)
defines a "transferable specific delivery contract” as
nmeaning "a specific delivery contract which is not/ a non-
transferabl e specific delivery contract”.

Chapter |1V of the Act contains provisions conferring ‘autho-
rity on Central Government to prohibit certain classes of
forward contracts. Section 15(1) of the Act -states _as
follows :

"15. (1) The Central Governnment nmay by
notification in the Oficial Gazette.” declare
this section to apply to such goods or class

of goods and in such areas as nay be
speci fied

in the notification, and thereupon, subject to
the provisions contained in section 18, ~ every
for-ward contract for the sale or purchase of
any goods specified in the notification which
is entered into in the area specified 'therein
ot herwi se than between nmenbers of a recogni sed
associ ation or through or with any such nenber
shall be illegal."

Section 17 provides :

"17. (1) The Central CGovernnent may, by noti -
fication in the Oficial Gazette, declare

t hat no person shall, save with t he
perm ssion’ of the Central CGovern-
568

nent, enter into any forward contract for the
sale or purchase of any goods or class of
goods specified in the notification and to
which the provisions of section 15 have not
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been nade applicable, except to the extent and
in the manner, if any, as nay be specified in
the notification.

(2)All forward contracts in contravention
of the provisions of sub-section (1) entered
into after the date of publication of the
notification thereunder shall be illegal

(3)Wiere a notification has been issued
under sub-section (1), the provisions of
section 16 shall, in the absence of anything
to the contrary in the notification, apply to
all forward contracts for the sale or purchase
of any goods specified in the notification
entered into. on or before the date of the
notification and remaining to be perfornmed
after the said date as they apply to al
forward contracts for the sale or purchase of
any goods specified in the notification under
section 15."

Section 18(1) states that these provisions will not apply to
nontransferable specific delivery contracts for the sale or
purchase of any goods.

According to the scheme of 'the Act therefore contracts of

sale of goods are divided into two categories, ’'ready
del i very contracts’ ~and "forward contracts". For war d
Contracts are classified into those which are "specified
delivery contracts" and those which are not. Then again

"specific delivery contracts’ are divided into ’'transferable
specific delivery contracts’ and 'nontransferable specific
delivery contracts’. Section 18(1) exempts from the
operation of the Act non-transferable -specific delivery
contracts. The net result of these statutory provisions is
that all forward contracts except those  which are non-
transferable specific delivery contracts, can be declared
illegal by a notification issued under the Act.
Such a notification was issued,in this case by the Centra
Government on March 29, 1958 which is to the follow ng
ef f ect
"I'n exerci se of the powers conferred by sub-
section (1) of section 15 of the  Forward
Contracts (Regul ation) Act, 1952 (74 of 1952)
the Central Governnent hereby declares that
the said Section shall apply to Jute/goods
(Hessian cloth nade of jute or bags made  of
such Hessian cloth and sacking cloth nade of
jute or bags made of such Sacking cloth) in
the City of Calcutta.
569
Expl anati on :-"The expression "Gty of
Cal cutta’ means
(1) Calcutta as defined in clause - (11) of
Section 5 of the Calcutta Minicipal Act, 1951
(West  Bengal Act No. 33 of 1951), together
with part of the Hastings North or South edge
of Cyde Row and Strand Road to the river bank
and the areas which were previously under the
new defunct Tol | ygunge Minicipality;
(2) The Port of Calcutta; and
(3) The Districts of 24 Parganas, Nadia,
How ah and Hooghl y".
It was argued on behalf of the appellant that the contract
in question was a forward contract within the neaning of the
Act and was prohibited by the Governnent notification and
therefore no right or liability accrued to the parties on
the basis of the contract. The contention of the appellant
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was that the contract was not a non-transferable specific
delivery contract as defined ins. 2 (f ) of the Act and as
such it was illegal and void and the arbitration clause
contai ned therein was of no effect and could not be availed
of by either of the parties. W are unable to accept the
argunent put forward on behalf of the appellant as valid.
The question as to whether the contract was a transferable
or non-transferable specific delivery contract is a question
whi ch ultimately depends on a reasonabl e construction of the

contract. On behalf of the appellant it was pointed out
that there was no specific clause in the contract which
prohibited the transfer of the rights and liabilities or

which prohibited transfer of the bill of |ading. But the
absence of such a specific clause is nor conclusive as to
the intention of the parties. It is true that whhen a
contract is reduced to witing we must look only to that
witing. for ascertaining the ternms of the agreenment between
the parties but it does not followfromthis that it is only
what is 'set out expressly and in so many words in the
document that can constitute a termof the contract between
the parties. If upon a reading of the docunment as a whole,
it can fairly be deduced from,,he words actually used
therein that the parties had agreed on a particular term
there is nothing in law which prevents themfromsetting up
that term The ternms of the contract can be expressed or
there can be a necessary inplication of ‘a termfromwhat has

been expressed in the contract. The ~question therefore
resolves in the ultimte analysis upon the construction of
the terns of the contract between the parties. In this
connection it is well-established that in construing such a
contract it is legitimate to take into account the
surroundi ng circunstances for-

570

ascertaining the intention of the parties. As was '@ pointed
out by this Court in Khardah Company Ltd. v. Raynon & Co.
(India) Private Ltd., (1), the absence of a specific clause
prohi biting transfer is not conclusive one way or the other
on the question whether there was an agreenent between the
parties that the, contract was to be non-transferable. What
has to be seen is whether it could be held ona reasonable
interpretation of t he contract, - ai ded by such
considerations as can legitimately be taken into account
that the agreenment between the parties was that it was :not
to be transferred. In the present case, it should  be
noticed that the contract cannot be sublet-or assigned by
the seller wunder condition 10 read with para 3(b) ~of the
"Conditions of Contract contained in FormD.GS: & D. 68
governi ng contracts pl aced by the Cent ral Pur chase
Organisation ’'of the Government of India, 1959 edition".
Para 3(b) states :

"(b) Subletting of Contract.-The Contractor

shall not subject, transfer or assign the
contract or any part thereof wthout the
witten permssion of the Purchaser. In the
event of the Contractor contravening this con-
dition the Purchaser shall be entitled to
pl ace t he contract el sewhere on t he
Contractor’s account and at his risk and the
Contractor shall be liable for any loss or

damage which the Purchaser nmay sustain in
consequence or arising out of such replacing
of the contract."
So far as the buyer is concerned, the contract itself shows
that the jute bags were intended for "packing foodgrains
which were arriving in bulk" at an Indian port. The | ast
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paragraph of the letter of acceptance dated Septenber 16,
1960 states that "the gunnies are very urgently required at
the destination for packing inported foodgrains which are
arriving in bulk" and "it was therefore of utnost inportance
that shipment of the total quantity ordered shall be nade in
the vessels nom nated by the purchaser.” There is also a
specific provision in the contract that the "stores shal
be, inspected prior to shipment by the AT.1.GS., East
I ndia, Hastings, Calcutta, or his representative." There is
also a further stipulation that after the goods are
i nspected arrangenments should be made to ship the stores in
accordance with the instructions contained in the contract
and that goods which are not accepted in inspection should
not be shipped. The name of the consignee is given in the
contract as Asst. Director (Storage), Mnistry of Food &
Agricul ture, Transit Shed No. 4, Visakhapatnam Port,
Vi sakhapat nam and- payment is to be nade according to the
procedure . specified in the contract and the cost was
debitable to the Pay & Accounts Officer, Mnistry of Food &
Agricul ture, Bormbay or New Del hi as the case nay be under
(1) [1963] 3 S.C R 183.

571

Head of Account "87-Capital Qutlay on the Schenes of Covt.
Tradi ng- Schemes for purchases of Foodgrains A l. (3)(1)
expenditure in India Section IV Special Purchases both for
Cvil & Defence requirenents other Purchases-Purchase of
gunnies for inported foodgrains". Inview of all these
ci rcunst ances we are of opinion that it was not contenplated
by the parties that the rights under the contract should be
transferred either by the buyers-or by the sellers. It was
pointed out for the appellant that normally the Bill of
Lading par-takes of the nature of a negotiable instrunent
and by endorsing it the holder of the bill of Lading can
transfer the property in the goods to which the Bill of
Lading relates and by parting with it-the hol der parts not
only with the property in the goods but also wth their
possessi on. The proposition contended for by Counsel for
the appellant is no doubt correct, but the question in this
case 1is not the abstract question as to what the purchaser
could or mght have done but what was in fact contenpl ated
by the parties who were entering into the contract. For the
reasons already given, we hold that on a proper construction
of the terns of the contract and having regard to the
surrounding circunstances there was an inplied -agreenent

between the parties that the rights and liabilities ~under
the contract were not to be transferred and the Bill of
Lading relating to the contract was also not to be
transferred. It follows therefore that the contract in

guestion was a non-transferable specific delivery contract
within the neaning of s. 2(f) of the Act and the contract
was not hit by the notification dated March 29, 1958 i ssued
by the Central Covernment under s. 15(1) of the Act.

For the reasons expressed we hold that the decision of the
Cal cutta Hi gh Court dated September 18, 1963 is correct —and
this appeal nust be dism ssed with costs.

R K P.S. Appeal dism ssed
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