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The appel | ants herein-al ong with one Khanbham Pa
Reddy were prosecuted for causing the death of Khambam
Venkat ranmana Reddy. ~ Wi le the appellant No.1 was
prosecuted for the of fence puni shabl e under Section 302 |PC,
the two other accused were prosecuted under. Section 302 |PC
read with Section | 34 IPC, in the alternative under Section
302 IPC read with Section 114 | PC and- under Section 342
| PC.
In order to prove that the death of Khanbam
Vankat ramana Reddy was homicidal, the prosecution relied
upon the evidence of PW1, 2, 3, 8 and 11. PW1 is the w dow
of the deceased. PW2 is the father of the deceased and PW3
is the doctor who conducted autopsy on the body of Khanbam
Venkatramana Reddy. PW®8 is one of the inquest wtnesses
and PW11l is a Sub |Inspector. of police who conducted the
i nquest and deposed that he had found an injury near the |eft
eye of the deceased as also on the |left thunb.
The case of the prosecution is that the victimand the
accused persons were related to each other. The 1st accused is
the son of accused Nos. 2and 3 and the 3rd accused is the
husband of the second accused. The 3rd accused and PW?2,
Khanmbam Gangi Reddy, the father of the deceased, were
brothers. It was the case of the prosecution that the relations
bet ween the accused and the famly of the deceased were
strained and there was subsisting hostility between the two
gr oups.
According to the prosecution, on 9th My, 1994, the
deceased harvested his paddy crop and placed it in a heap on
Thel | abanda near Koraparthivaripalle bus stop and on that
ni ght the deceased and his wife, PW1 slept near the heap of
paddy to keep a watch over the sane. |In the early hours of
10th May, 1994, the accused were said to be proceedi ng
towards Thel |l abanda and one R. Venkat aramana who was
watering his fields is alleged to have focused his torch |ight on
them PW1 is said to have woken up on hearing the noise of
the accused persons proceedi ng towards Thel | abanda and in
the beam of her torch Iight she clainms to have seen and
recogni zed the accused persons. According to her, the
accused Nos. 2 and 3 caught hold of her hands and gagged
her by stuffing a cloth in her nmouth to prevent her from
crying out. At the sane tinme, the 3rd accused exhorted the 1st
accused to kill the deceased who was still in a sound sleep
On such exhortation, the 1st accused is said to have picked up
a big stone and had thrown the sane on the head of the
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deceased, as a result whereof, the deceased sustained fata
injuries on his head and died instantaneously.

Having commtted the crime, the accused Nos. 1 to
3 ran away and PW1 raised an alarm On hearing the alarm
one Srivargani Curavai ah, PW7, who was also said to be
wat ching his paddy near the scene of the offence, focused his
torch Iight and saw the accused Nos. 1 to 3 running away.
PW7 then rushed to the spot and found the deceased with
head injury. PW1 is said to have narrated the incident to him
and then she went to the village and inforned her famly
menbers about the said incident.

On 10th May, 1994, at about 10.00 AM, PW1 |odged a
conpl aint which was registered as Crinme No. 9/1994 under
Section 302 read with Section 34 | PC On the sane day, PW
11, a Sub Inspector of police, conducted inquest in respect of
the dead body in the presence of PW8 and thereafter the body
was sent to the CGovernment Hospital, Piler, for conducting
post nortem The doctor who exam ned the dead body was of
the opinion that the deceased had died on account of the head
injuries.

After conpletion of the investigation, the Investigating
Oficer filed chargesheet against the three accused persons,
who denied their involvenent in the incident and cl ai ned t hat
they had been falsely inplicated on account of the subsisting
rivalry between the two groups. It was al so the defence of the
accused that the story as narrated by PW1 shoul d not be
accepted for the reason that the accused No.1l had suffered
frompolio and having been crippled by the said disease, he
was unable to wal k ‘about for |ong wthout the assistance of

an escort. In fact, a certificate issued by one Dr. M
Venkatadri, Civil Assistant Surgeon, Gandhi Hospital,

Secunder abad, on 5th January, 1994, which was exhibited on
behal f of the defence, disclosed that the accused appell ant
No.1 herein is permanently disabled. It was contended that on
account of his physical disability, it was inmpossible for the
appellant No.1 to |ift a stone weighing about 25 to 30 Kgs.
and to throw it down on the head of the deceased.

From the evidence adduced on behal f of the defence, the
| ear ned Sessions Judge found that the appellant No.2 was 59
years old and the 3rd accused was 68 years at the rel evant
time. The | earned Sessions Judge upon appraisal of the
evi dence found the story of the prosecution to be inprobabl e,
basi ng his decision on the evidence that the appellant No.1
herein had been crippled by polio and it was physically
i mpossible for himto lift a heavy stone weighi ng about 25 to
30 Kgs. in the manner suggested by the prosecution. ~ The
| ear ned Sessi ons Judge al so observed that it was inprobable
for two old people to overpower a young wonan, nanely,

PW1, and inmmbilize her so that the appellant No.1 could
pick up and throw the heavy stone at the head of the
deceased.

On the basis of the above, the | earned Sessions Judge
acquitted all the three accused persons of the charges framed
agai nst them
In the appeal preferred by the State of Andhra Pradesh,
the H gh Court disagreed with the findings of the |earned
Sessi ons Judge and observed that there was no positive
evi dence on record to show that the appellant No.1 is a
crippled man. The High Court went on further to observe that
even if the defence story that the appellant No.1 had suffered a
polio attack was accepted, such attack was always to the | egs
and not to the hands and on such supposition, the High
Court came to a finding that the appellant No.1 was strong
enough to Iift the stone wei ghing about 25 to 30 Kgs. and
throw it at the head of the deceased. The High Court al so
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hel d that the evidence of PW1 inspired confidence and there
was no reason to disbelieve the sane. On such finding, the

H gh Court held the accused Nos. 1 to 3 to be responsible for
causing the death of the deceased.

However, the Hi gh Court was of the view that the offence
committed by the accused persons, though hom cide, did not
amount to nmurder and had possibly been committed with the

i ntention of causing grievous hurt to the deceased. The High
Court accordingly held the accused persons to be guilty of
an of fence puni shabl e under Section 326 IPC read with

Section 34 | PC and convicted the accused Nos. 1 & 2 and
sentenced each of themto suffer RI1. for seven years and to
pay a fine of Rs. 1,000/-. 1In default, to suffer R1. for one
nonth nore. As the accused No. 3 had died during the
pendency of the trial, the case against himstood abated.

This appeal is directed against the aforesaid judgnent of
convi ction and sentence passed by the H gh Court of Andhra

Pr adesh.

Wil e the case as made out by the prosecution that the
accused No.1 had becone crippled on account of an attack of
polio and was physically unable to lift a stone weighing 25 to
30 Kg. for the purpose of commission of the crinme was noticed
by both the courts below, both the said courts appear to have
over| ooked the nature of the injuries which were found on the
body of the deceased by the doctor who had conducted the
post nortem exam nation on the body of the deceased. Since,
we will have occasion to refer to theinjuries later, the sane
are reproduced herei nbel ow -

"1) Contusion over the left cheek 5 x 6 cm
si ze

2) Laceration over the left little finger 2 x 3
cm size

On di ssection of head and neck: -

i) Fracture of the maxillary bone 2 \0263 cm size
on left side which corresponds to externa

injury No.1

i) Fracture of the left parietal bone present 3 \026

4 cm size

i) Cont usi on present over the left parietal
region of the brain about 3 x 4 cm size

iv) Haenorrhagic fluid present in the cranium
about 500 mi.

Miuscl es of the neck are nornmal. Hyoid bone
i ntact.

Chest: Ribs are norm.

Heart and |ungs nornmal. Abdonen: Stonach
contai ns undigested food particles mxed with
vegetabl es. Instetines distended with gas
Li ver, Spleen, and both ki dneys are nornal

Bl adder enpty. Scrotum and testicles are
nor nmal . "

The main thrust of the subm ssions made on behal f of
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the appellants was directed to the attack of polio suffered by
the appellant No.1 which had |eft himcrippled and made it
i npossible for himto lift a heavy object such as a stone
wei ghing 25 to 30 Kgs. with which the offence is said to have
been committed. The further contention of the appellants was
that the Hi gh Court had failed to appreciate that in her
evidence PW1 had adnitted that she had not seen any bl ood
oozing fromthe ear, nose or nouth of the deceased after the
comm ssion of the offence. Certain material inconsistencies
in the statements of PW7 as to whether he had actually
noticed the accused in the focus of his torch light were also
pointed out. It was pointed that while he had stated in his
deposition that he had woken up upon hearing the shouting
and thereafter he switched on his torch light with the aid of
whi ch he noticed the accused persons running away fromthe
scene, in his statement nmade under Section 161 Cr.P.C., he
had nentioned that he was engaged in agricul tural operations
at the tinme of the incident.

The subm ssions made on behal f of the State supported
the reasoning of the H gh Court and it was subnmitted that
al t hough there was only one eye-wi tness, who was the wife of
the deceased, her evidence renmnined unshaken and there was
no reason to disbelieve her evidence as to the nmanner in which
the incident had occurred. It was also pointed out that the
injuries suffered by the deceased were quite capabl e of being
inflicted by a heavy object, such as a stone, being throwm at
the head of the victim In fact, the stand of the State was that
since the injuries were corroborated by the evidence of PW1,
the H gh Court had rightly found the accused to be guilty of
havi ng caused the deat h-of Khambam Venkatranmana Reddy
though without having the intention of killinghim There
was, therefore, no ground for interference with the judgnent
of the H gh Court under appeal

As indicated herei nbefore, both the courts bel ow appear
to have over| ooked the nature of the injuries suffered by the
deceased and to co-relate the same with the prosecution story.
On an exam nation of the injuries suffered by the
deceased and the evidence of PW1, it will be seen'that the
injuries do not match the ocul ar evidence. The injuries
suffered by the deceased, which are extracted hereinbefore, do
not indicate any depressed injury which would have to be
present if a heavy object such as a stone weighing about 25 to
30 Kgs. were to be dropped on a person’s head. 1In his
deposition, PW3, who had conducted the post nortem
exam nation, stated that in the instant case, there was
profuse bleeding internally but that he did not find any
profuse bleeding in the external injury and that in the instant
case, there was possibility of blood oozing fromthe nose and
the nmouth if attacked wth an object such as Material Object
No. 1. However, while exam ning the deceased, he did not
observe oozing of blood either fromthe nmouth or nose. In
Cross-exani nation, PW3 has al so observed that in case a
heavy object touches a particular part of the body, there will
be depressed wound or injury. The injuries as noticed by
hi m however, does not disclose any injury of such nature,
which is i nconsistent with the theory of the offence having
been committed in the manner projected by the prosecution

Cox in his "Medical Jurisprudence and Toxicol ogy", while
dealing with head injuries, has described various types of
fractures. He has described "depressed fracture” in the
fol |l owi ng words: -

"Depressed Fracture: This is al so known as
signature fracture or fractures a la signature as
their pattern at tinmes resenbl es the weapon which
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caused it. Heavy weapons with a small striking
surface, eg, axe, hamrer, stone etc, cause |localized
depressed fracture."

The present case is an exanple of contradiction between
the ocul ar evidence and the nedi cal evidence, where the
nedi cal evidence is not borne out by the ocular evidence. In
such a situation it was suggested on behal f of the appellants
on the authority of a decision of this Court in the case of
State of MP. vs. Dharkole alias Govind Singh and Os.,
reported in (2004) 13 SCC 308, where the nedical evidence
was at variance with the ocular evidence, the testinmony of the
eye-wi tness shoul d be decided independently and if found
trustworthy, the sane could not be discarded nerely because
it is at variance with nedical opinion. Wile there can be no
di fference of opinion with-the principle explained in the
af oresai d deci sion; the application thereof will depend on
whet her the story as nade out by the prosecution is
trustworthy and canbe related to the injuries suffered by the
victimin the manner as sought to be projected. |f the ocular
testinony is such that it is not possible to relate the injuries
with the circunstances in which they were said to have been
inflicted, the court has the discretion not to accept the ocul ar
evi dence. The princi'ple enunciated in Dharkol e’ s case (supra)
may be applied in an appropriate case, but each case has to
be determ ned having regard to its own set of facts.

In the instant case, in the absence of any depressed
injury and in the absence of any bleeding fromthe nose and
ears of the deceased, we are unable to give credence to the
evi dence of PW1 as to the manner in which the incident is
said to have occurred

Apart fromthe above, the H gh Court has also gone
wong in observing that there is no positive evidence on record
to show that the accused No.1 is crippled. The H gh Court has
proceeded on the supposition that since a polio attack is
always to the legs and not to the hands, a person who had
suffered from a polio attack, was capable of lifting a stone
wei ghi ng about 25 to 30 Kgs. with his hands. The | ear ned
Sessions Judge has, in fact, referred to a certificate issued by
Dr. M Venkatadri, Cvil Assistant Surgeon, Gandhi Hospital,
Secunder abad, dated 5th January, 1994, to the effect that the
right leg of the appellant No.1 had been affected with polio and
he was unable to travel w thout the assistance of an-escort.
Negatives in respect of the disability of the appellant No.1
showi ng himto have been attacked by polio ~had al so been
filed. For the appellant No. 1 to have lifted a stone weighing 25
to 30 kgs in his physical condition was highly inprobable.

The two circunstances taken up together creates
sufficient doubt regarding the prosecution case and as'to the
manner in which the victimis said to have been kil led.

In the result, the appeal succeeds and is all owed.

The conviction and sentence of the appellants herein are
set aside. The appellants are on bail. Let them be discharged
fromtheir bail bonds and be set at liberty forthwth.




