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CASE NO. :
Appeal (civil) 9547 of 2003
Appeal (civil) 9549 of 2003

PETI TI ONER
Reserve Bank of India & Anr.

RESPONDENT:
Cecil Dennis Sol omon & Anr.

DATE OF JUDGVENT: 04/12/2003

BENCH
DORAI SWAMY RAJU & ARI JI T PASAYAT

JUDGVENT:

JUDGMENT

(Arising out of SLP(C) No. 12159 of 2002)
(Arising ‘out of SLP (C) No. 12160/ 2002)]

AR JI' T PASAYAT, J.

Leave granted in both the special |eave petitions.

Di vi sion Bench of the H gh Court of Bonmbay at Nagpur Bench has

hel d by the inpugned judgment that the respondents (hereinafter referred
to as 'the enployees’) were entitled to pensionin ternms of the Reserve
Bank of India Pension Regulations, 1990 (in short the ’Pension

Regul ations’). The Reserve Bank of India (hereinafter referred to as
the "enployer’) has questioned the correctness of the judgnent.

Factual position is al nost undi sputed, and brief reference
thereto woul d suffice

Respondents were working in various capacities in the enployer
organi zation. The enpl oyees tendered resi gnhation sometines in 1988.
Subsequent to their resignation, the Pension Regulations cane to be
operative. The said Regul ation was nade i n exerci se of powers conferred
by clause (j) of sub-section (2) of Section 58 of the Reserve Bank of
India Act, 1934 (for short the 'Act’'). The Central Board of the
enpl oyer-bank with the previous sanction of the Central Governnent nade
the Regul ations. The Reserve Bank of India Staff Regul ations, 1948 (in
short ' Staff Regul ations’) which were subsequently anmended w.e.f.
7.2.1992 were in operation at the relevant time governing the service
conditions. Regulation 26 of the 1948 Regul ations dealt with the age of
retirement. Sub-rule (3) thereof which has sonme relevance to the
present disputes provides that an enpl oyee who has attai ned the age of
50 years may voluntarily retire after giving to the Conpetent Authority
three nonths’ notice in witing. Though several other provisions were
incorporated in the Regulation we.f. 7.2.1992, this provision in sub-
rule (3) continued unanended. By Pension Regul ations prescriptions were
nmade for granting pension to certain categories of enployees.
Regul ations 2(12) and 18 thereof read as foll ows:

"2(12): 'Retirenent’ means retirenent in terns of
Staff Regul ati on 26 and other instructions issued by
t he Bank under Settl ements/Awards;

18. Forfeiture of service on resignation or disnissa
or termnation: Resignation or dismssal or
term nation of an enployee fromthe service shal
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entail forfeiture of his entire past service and
consequently shall not qualify for pension paynent."

Sone of the provisions of Staff Regul ati ons need to be noted.

as foll ows:

"Regul ati on 26. (Unanended- prior to 7.2.1992)-
(1) an enpl oyee, other than an enployee in Cass |V
shall retire at 58 years of age and an enpl oyee in
Class IV at 60 years of age;

Provided that in the case of an enployee in
Class |V who has reached the age of 55 years the Bank
may, in its discretion, retire himafter giving two
nmonths’ notice in witing if in the opinion of the
conpetent ~authority his efficiency is found to have
been i npai'red.

Provided further that the Bank may, inits
di scretion, retire an enpl oyee, other than an
enployee in Class |V, at any time after conpletion of
50 years of age;

Provi ded further in the case of an enpl oyee,
ot her than an enployee in Cass |V, who has attained
the age of 55 years,, his continuance in service up
to the age of 58 years shall be subject to his being
found suitable to be retai ned in-service.

(2) The power conferred by the provisos to
sub-regul ation (1) shall be exercised by the
CGovernor, with the prior approval of the Centra
Board in the case of officers and by the Mnager,
subj ect to such general or special instructions as
may be issued by the Governor, in(the case of other
enpl oyees.

(3) An enpl oyee who has attai ned the age of
50 years may voluntarily retire after giving to the
conpetent authority three nmonths’ notice in witing.

Regul ation 26 (Arended with effect from
7.2.1992): (1) An enployee shall retire at-60
years of age but no extension shall be given to any
enpl oyee beyond 60 years of age;

Provi ded that an enpl oyee who attains the age
of superannuation on any day other than the first
during a calendar nmonth, shall retire on the |ast day
of that nonth;

Provided further that in the case of an
enpl oyee in Cass |V who has reached the age of 55
years the Bank may, in its discretion, retire him
after giving two nonths' notice in witing if in the
opi ni on of the conpetent authority his efficiency is
found to have been inpaired,;

Provided further that the Bank may, inits
di scretion, retire in public interest an enpl oyee,
other than an enployee in Class |V, at any tinme after
conpl etion of 50 years of age;

They read
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Provided further in the case of an enployee in
Class Il and Class |, who has attained the age of 55
years, his continuance in service upto the age of 60
years shall be subject to his being found suitable to
be retained in service.

(2) The power conferred by the provisions to
sub-regul ation (1) shall be exercised by the
CGovernor, with the prior approval of the Centra
Board in the case of officers and by the Mnager,
subj ect to such general or special instructions as
may be issued by the Governor, in the case of other
enpl oyees.

(3) An enpl oyee who has attained the age of
50 years may voluntarily retire after giving to the
conpetent authority three nonths’ notice in witing.

(3A) W t hout prejudice to sub-Regulation (3),
an enpl oyee may voluntarily retire after giving to
the conpetent authority three nmonths notice in
witing provided he has conpleted 20 years of service
if he is not governed by the Reserve Bank of |ndia
Pensi on Regul ati ons, 1990 and 20 years of qualifying
service as defined/in the Reserve Bank of India
Pensi on Regul ations, /1990, if he is governed by the
Reserve Bank of India Pension Regul ations, 1990.

Provi ded that ‘this sub-Regulation shall not
apply to an enpl oyee who is on deputation or study
| eave abroad, unless, after having been transferred
or having returned to India he has resuned the charge
of the post in India and served for a period of not
| ess than one year. The requirenent of this proviso
may, however, be waived at the discretion of the
Gover nor .

Provi ded further that this sub-Regulation shall
not apply to an enpl oyee who seeks retirenment from
service for being absorbed permanently in an
aut ononmous body or a public sector undertaking to
which he is on deputation at the tinme of seeking
vol untary retirenent.

(3B) The notice of voluntary retirenent given
under sub-Regul ation (3A) shall not be valid unless
it is accepted by the Competent Authority;

Provi ded that where the Conpetent Authority
does not comunicate its decision not to accept such
noti ce before the expiry of period specified in the
notice, the retirenent shall becone effective from
the date of expiry of such period.

(30 The Conpetent Authority may, if so

requested by the enployee retiring pursuant to sub-
Regul ation (3) or (3A), waive the notice of voluntary
retirement with respect to its full period or part
thereof if the Competent Authority is satisfied that
such waiver will not cause any admi nistrative

i nconveni ence.

(3D An enpl oyee who has elected to
voluntarily retire pursuant to sub-Regul ation (3A)
and has given notice shall not be entitled to
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wi thdraw the notice except with the perm ssion of the
Conpetent Authority, provided that the request for
such withdrawal shall be nmade before the intended
date of his retirenment”.

Si nce the respondent s-enpl oyees had tendered resignation, naking
themineligible wit applications were filed before the Hi gh Court
guestioning legality of Regulation 18. The High Court by the inmpugned
judgrment held that Regul ation did not have any retrospective operation
and, therefore, the enployer was |egally bound to grant pension

M. RN Trivedi, learned Additional Solicitor General subnitted
that the entire approach of the Hi gh Court was erroneous. On one hand it
cane to hold that Regul ati ons were not retrospective in operation, yet
ultimate directionwas to work out the pension by taking recourse to
1990 Pension Regul ations. It also recorded a finding that there cannot
be any doubt that resignation fromservice being not equivalent to
di smissal or termination which are the acts of the nanagenent, is nore
akin to voluntary retirement. It held that as Regul ation 18 of the
Pensi on Regul ati ons was not attracted, the claimfor pension was to be
al l owed. The Pension Regulations clearly ruled out payment of pension
for those enpl oyees who go out by tendering resignation. There was no
guestion of the respondents-enpl oyees taking voluntary retirenment as
they had not attained the age of 50 years in terns of sub-Regulation (3)
of Regulation 26 of the Staff Regul ation of 1948. The respondents-
enpl oyees have not stated as to under which statute or Regul ation they
were claimng pension.. Fromthe tenure of the pleadings in the wit
petition and the argunents it appears that they wanted only to get
advant age of Pension Regul ations. But at the sanme tinme they contended
that it did not have retrospective operation

Per contra, |earned counsel for the respondents-enpl oyees
submtted, only 37 enployees were to be benefited and only 3 had
approached the Court. That being the position, this is not a fit case
where the jurisdiction under Article 136 of the Constitution of India,
1950 (for short the 'Constitution’) has to be exercised. Further, by
admini strative decisions, the Central Board had decided to extend the
benefit to the enployees like the respondents.. That being so, on the
fortuitous ground that the Central Covernnent had declinedto accept the
recommendati ons, the benefits could not have been denied. Staff
Regul ations were in the nature of adm nistrative decisions and the
government deci si on was inconsequential. Once the Board had decided to
grant the benefit and even had suggested anendnents to Staff
Regul ati ons, there was no question of any government approval thereof.

In Reserve Bank and Another v. S. Jayarajan (1995 supp(4) SCC 584)

the view expressed in V.T. Khanzode and O's. v. Reserve Bank of I|ndia
and Anr. (1982 (2) SCC 7) was reiterated that the Staff Regul ations are
administrative in nature. The Central Board is authorized to take such
admini strative decisions and Central CGovernnent’s approval /decision is
not necessary. Therefore, if changes were to be introduced in the Staff
Regul ations and the Central Board takes a decision, there would not be
any necessity for taking approval of the Central Governnent. But the
position is different so far as the Pensi on Regul ati ons are concer ned.
The said Regul ations were framed with the sanction of the Centra
CGovernment and are franmed in exercise of the powers conferred by clause
(j) of sub-section (2) of Section 58. |If the Central Board recomended
for changes in the Pension Regul ations, sanction of the Centra
Government is mandatory. This aspect seens to have been | ost sight by
the H gh Court and the respondents cannot derive any advantage fromthe
nere recomendati ons nade by the Central Board suggesting changes to the
Regul ations. The Central CGovernnent has specifically dealt with the
recomendati ons and has turned them down. Unl ess the recomendations for
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the anendnent are approved, they have no binding force or application to
nmake any claimthereon. Further, the respondents who claimthat they
were not claimng the benefit under the Pension Regul ations coul d not
poi nt out any other source to which their claims could be Iinked. The
respondent s- enpl oyees were getting superannuati on benefits accruing to
them under the contributory provisions and gratuity schemes. The Hi gh
Court was also in error in equating the case of resignation to voluntary
retirement. The two are conceptually different in the service
jurisprudence and different consequences woul d fl ow dependi ng upon one
or the other of the courses.

Under Regul ation 26 of the Staff Regul ations, four types of

retirements were contenplated as on Ist Novenber, 1990 i.e. (a)
Retirenment on Superannuation, (b) Conpulsory Retirenment on Invalidation
(c) Compul sory Retirenment and (d) Voluntary Retirenment. Resignation does
not fit into any one of the said categories.

In service jurisprudence, the expressions superannuation
vol untary retirenent, conpul sory retirenent and resignati on convey
di fferent connotations. Voluntary retirenent and resignation involve
vol untary acts on the part of the enployee to | eave service. Though both
i nvol ve voluntary acts, they operate differently. One of the basic
distinctions is that in case of resignation it can be tendered at any
time; but in the case of voluntary retirenment, it can only be sought for
after rendering prescribed period of qualifying service. Oher
fundanental distinction is that in case of the forner, nornally retira
benefits are denied but in case of the latter, same is not denied. In
case of the forner, pernission or notice is not mandated, while in case
of the latter, permssion of the concerned enployer is a requisite
condition. Though resignation-isa bilateral concept, and becones
ef fective on acceptance by the conpetent authority, yet the general rule
can be di splaced by express provisions to the contrary. In Punjab
National Bank v. P.K. Mttal (AR 1989 SC 1083), on.interpretation of
Regul ati on 20(2) of the Punjab National Bank Regul ations, it was held
that resignation would automatically take effect fromthe date specified
in the notice as there was no provision for any acceptance or rejection
of the resignation by the enployer. In Union of India v. Gopal Chandra
Msra (1978 (2) SCC 301), it was held in the case of a Judge of the Hi gh
Court having regard to Article 217 of the Constitution that he has an
unilateral right or privilege to resign his office and his resignation
becomes effective fromthe date which he, of his own volition, chooses.
But where there is a provision enmpowering the enployer not to accept the
resignation, on certain circunstances e.g. pendency of disciplinary
proceedi ngs, the enployer can exercise the power.

On the contrary, as noted by this Court in D nesh Chandra Sangna
v. State of Assam (AIR 1978 SC 17), while the Government reserves its
right to compulsorily retire a Governnment servant, even agai nst hi's
wi sh, there is a corresponding right of the Governnent servant to
voluntarily retire fromservice. Voluntary retirenment is a condition of
service created by statutory provision whereas resignation is an inplied
term of any enpl oyer-enpl oyee rel ati onshi p.

Looki ng from any angle the Hi gh Court judgnment is indefensible and

is set aside and the wit petitions filed by the respondent s-enpl oyees
stand di snmissed. Appeals are allowed. There shall be no ordersas to
costs.




