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I nconme-tax-Capital / or Revenue- Conpensation for giving up a
capital asset is capital receipt.

HEADNOTE:

The assessee was instrunental in discovering the existence
of Kankar deposits in the erstwhile Jind State. He also
brought about an agreenent between one S and the State of
Jind for the acquisition of sole  and ~exclusive nmonopoly
rights of manufacturing cement in the State. The agreenent
was entered into an April 2, 1938 and was to remain
operative initially for a period of 25 years which could be
extended to 100 vyears at the option of S. The Jlatter
transferred his rights to a public linmted conpany on My 4,
1938. For the Services rendered by the assessee the conpany
by agreement dated My 27, 1938 agreed to pay him-a
Conmission of 1 %on the yearly net profits earned by the
conpany fromthe said cenent factory. The agreement was to
subsist so long as the original agreenent dated April 2
1938 subsisted. The conpany paid the assessee’ s conmi ssion
up to 1950 but not thereafter. The assessee filed a suit
which resulted in a conprom se decree under ~which the
assessee was to be paid Rs. 15,000 as commission for. the
years 1951 & 1952 and Rs. 15,000 as conmi ssion for the year
1953. Further he was to be paid Rs. 70.000 by way of
conpensation for the term nation of the agreenment  between
him and the conpany as from January 1, 1954. That
conpensati on was received by the assessee on June 11, 1954.
The Income-tax O ficer held that the sumof Rs. 70,000 was a
remuneration paid once and for all for the services rendered
by the assessee and as such taxable in his hands. The
Appel | ate Assi stant Comm ssioner upheld the said order. The
Tri bunal however held that the amount in question was a
capital receipt and the sane view was taken by the High
Court in answering the reference. 1In appeal to this Court
by the Revenue,

HELD : (i) Business as understood in the incone-tax |aw
connotes sone real, substantial and systematic or organi sed
course of activity or conduct with a set purpose. Even a
single transaction my sonmetines ampunt to a business
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transaction but the present transaction was not one such

This was a case dealing with the stray activity of a non-
busi ness man. Hence it was difficult to agree wth the
Revenue in its contention that the agreement entered into by
the assessee wth the conpany should be considered as a
busi ness activity. [994 E-F]

In the determ nation of the question whether a particular
receipt is capital or an inconme it is not possible to |ay
down any single test as infallible or any single criterion
as deci sive. The question rmust ultinmately depend on the
facts of the particular case and the authorities hearing on
the question are valuable only as indicating the nmatters
that have to be taken into account in reaching a decision

That however is not to say that the question is one of fact,
for these questions between capital and incone. trading
profit and non-trading profit, are questions which though
they may depend to a very great extent on the particular
facts of each case do-invol ve conclusions of law to be drawn
fromthose facts. 994 G H|

992

It is nowwell settled that a distinction has to be drawn
between a paynent made for past services or discharge of
past liabilities and that made for conpensation f or
term nation of an income produci ng asset.. The, former does
not lose its revenue nature but the latter being a paynent:
for destruction of a capital asset, nust be considered as a
capital receipt. [997 D

The assessee possibly by some fortuitous ci rcunst ance
di scovered Kankar in some place in Jind State. Thi s
circunmstance gave him _an opportunity to bring about an
agreenment between the State of Jind and S, ~and when S
transferred his right to a new. conpany-in the formation of
which the assessee had a hand, be was promnmised certain
yearly conmission on the net profits earned by the conpany.
None of these activities, of the assessee can be considered
as a business activity but yet -did acquire an income

yielding asset as a result of these activities. But the
conprom se decree destroyed that asset and in its place he
was given Rs. 70,000 as conpensation. 'This paynment was

neither in respect of services rendered by himin the past
nor towards the accunul ated conm ssion due to him It was
pai d as conpensation to hi m because he gave up his right to
get commission in future to which he was entitled under the
agreenment. It was a price paid for surrendering a val uabl e
right which was a capital asset. Therefore the receipt nust
be considered as a capital receipt. [998 F-H]

Narain Swadeshi Waving MIIs v. Comm ssioner ~of Excess
Profits | tax, 26 1. T. R 765, Conm ssioner of | Incomne-Tax,
Nagpur v. Rai Bahadur JairamValji & Os., 35 |.T.R~/148.
Yan Den Berghs Ltd. v. Cdark, 19 T.C. 390-(1935) 2 I|.T.R
Supp. 17, Senairam Doongarmal v. C.I1.T., Assam 42 |1.T.R
392 and Kettlewell Bullen & Co. Ltd. v. C1.T., Calcutta, 53
. T.R 261, applied.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1693 of
1968.

Appeal fromthe judgnment and order dated January 4, 1967 of
the Punjab and Haryana Hi gh Court in Inconme-tax Reference
No. 44 of 1962.

O P. Milhotra, R N Sachthey and B. D. Sharma, for the
appel | ant .

V. S. Desai and A. G Ratnaparkhi, for the respondent (L.R
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No. 2) .
The Judgrment of the Court was delivered by
Hegde, J. This is an appeal by certificate fromthe deci sion
of the H gh Court of Punjab and Haryana in a Reference
under s. 66(1) of the Indian Income-tax Act, 1922 (to be
hereinafter referred to as the Act). The question referred
to the High Court for its opinion was :
"Whet her on the facts and in the circunstances
of the case, the receipt of Rs. 70,000/- by
the assessee on 11-6-1954 was revenue or
capital in nature."

993
The Hi gh Court held that the said receipt was capita
receipt. Aggri eved by that decision the Conm ssioner of
I ncome-tax canme up in appeal to this Court.
W shall now refer to the material facts found by the

I ncomet ax Appellate Tribunal as can be gathered from the
case stated. The assessee was assessed as an i ndividual
The relevant ~ assessment year is  1955-56, the accounting
period for the same ended on Asad sudi 1, S.Y. 201 1
The assessee was instrunmental in discovering the existence
of Kankar deposits in Jind State. He also brought about an
agreement between one Shanti Parsad Jain and the erstwhile
State of Jind, now a part of Punjab State for the
acquisition of sole “and exclusive nonopoly rights of
manuf acturing cement /in the said Jind State. That agreenent
was entered into on April 2, 1938. The sane-was to remmin
operative for a period of 25 years, which termwas liable to
be extended to 100 years at the option of the said Shanti
Parsad Jain or his nomnee. Shanti Parsad Jain transferred
his rights under that agreenent to a public |imted conpany
by nane Ms. Dalma Dadri Cenment Ltd. on May 4, 1938. The
assessee was one of the pronoters of the said conpany.
For the services rendered by the assessee, the Dalnia ' Dadri
Cenent Co. by an agreenent dated May 27, 1938 agreed, to pay
hima conm ssion of 1 % on the yearly net profits earned by
the conpany fromthe said cenent factory. That agreenent
was to subsist so long as the original agreenment dated Apri
2, 1938 subsi sted.
The agreement dated May 27, 1938 between the assessee and
the Dalmia Dadri Cenent Co. was acted upon till 1950 and
thereafter the company did not pay the conmm ssion agreed to
be paid. Consequently the assessee filed a suit against the
conpany claimng the commssion due to him The said suit
in a conpromni se and the conprom se was nade a decree
of court. Under that decree the assessee was to be paid Rs.
15,000/ as commi ssion for the years 1951 and 1952 and Rs.
15,000/ - as comm ssion for the year 1953. Further he was to
be paid Rs. 70,000/- by way of conpensation for/ the
term nation of the agreenent between him and the conpany as
fromJanuary 1, 1954. That conpensation was received by the
assessee on June 11, 1954,
The assessee’s claim that the sum of Rs. 70,000/- was
capital receipt and hence not taxable in his hands was
rejected by the Incone-tax Oficer. That officer held that
the said sumof Rs. 70,000/- was a renmuneration paid once
and for all for the services rendered by the assessee and as
such taxable in his hands. This decision was affirnmed by
the Appellate Assistant Comm ssioner, who held that the
amount of Rs. 70,000/- was a lunp sum
994
conpensation received for the services rendered; hence the
same was a receipt in the ordinary course of assessee’'s
busi ness and consequently it was taxable as a revenue
receipt.

ended
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Aggri eved by that order the assessee took up the matter in
appeal to the Tribunal. The Tribunal held that the conpany
by paying the said conpensation of Rs. 70,000/- terninated
the contract which enabled the assessee to receive from the
sai d company a conmi ssion of one per cent of the net profits
and as such the said receipt by the assessee was capital and
not revenue.

Thereafter at the instance of the Comm ssioner the question
set out earlier was referred to the High Court for its
opi ni on whi ch, as nentioned earlier, was answered in favour
of the assessee.

It was not the case of the Revenue that the assessee was
engaged in the business of discovering Kankar or any ot her
m neral . He appears to have found Kankar by nere chance.
It is also not the case of the Revenue that the assessee

was engaged in the business of bringing about agreenents
between parties. In fact. it is not the case of the Revenue
that the assessee "as engaged in any business. There is no
evi dence to show that he was a business man. His discovery
of Kankar ~as well as his part in bringing about the
agreement nmentioned earlier were stray acts, possibly occa-
sioned by fortuitous circunmstances.

Busi ness as understood in the income-tax | aw connotes some
real, substantial ~and systematic or organised course of
activity or conduct with a set purpose-see the decision of
this Court in Narain Swadeshi Weaving M1ls v. Conmi ssioner
of Excess Profits Tax(1). By this statenent we do not nean
to say that under no circunstance a single transaction
cannot anount to a business transaction. But' this is not
one such. Herein we are dealing with the stray activity of
a non-business nan. Hence it is difficult'to agree with the
Revenue in its contention that the agreenent entered into by
the assessee with the Dal nmia Dadri Cenent conpany should be
consi dered as a business activity.

In the determ nation of the question whether a particular
receipt is capital or an income, it is not possible to |ay
down any single test as infallible or any single criterion
as deci sive. The question rmust ultinately depend on the
facts of the particular case and the authorities bearing on
the question are valuable only as indicating the natters
that have to be taken into account in .reaching a decision.
That, however, is not to say that the question is one of
fact, for these questions between capital and _incong,
trading profit or no trading profit, are questions which

though they may depend to a very great- extent on the

particul ar
(1) 26 I.T.R 765.
995

facts of each case, do involve conclusions of law to be
drawn from those facts--see Comm ssioner of [|ncome-tax
Nagpur v. Rai Bahadur Jairam Valij and ors.(1).

The controversy whether a particular receipt is capital or

revenue has engaged the attention of this Court as well as
of the H gh Courts in numerous cases. It is, by no means an
easy question to decide. It is neither feasible nor

profitable to refer to those cases because in the ultimte
analysis the decision in those cases rests on the facts of
each case. But the case nearest to the case before us is
that decided by the House of Lords in Van Den Berghs Ltd. v.
Clark(2). The facts of that case were as follows :

The assessee therein received a sum of pound 450,000 in ful
settlenent of all claims and counter-clains which existed
between the assessee and a Dutch conpany. Bot h t he
conpani es had been engaged in the business of manufacturing
and dealing in margarine and sinilar products. They had
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entered into pooling arrangenents at as early a date as in
1908 wunder which they bound thenselves to work in friendly
alliance and to share their profits of their respective
busi ness in margarine in specified proportions. This basic
agreement of 1908 was being added to and varied fromtime to
time particularly in 1913 and 1920 and, wunder this, the
agreenment was to subsist until 1940. 1In 1922 the assessee
nade a claim against the Dutch conpany for about pound
450,000 as the anount due to it by the Dutch conpany under
the agreenments recited just previously. This was however
repudi ated and the Dutch conpany claimed that far from ow ng
any noneys to the assessee, nbneys were owing to them One
of the nethods suggested for putting an end 'to the dispute
was by a termnation of the agreenent between the two
conpani es but this was resisted by the assessee conpany. A
settl enent was, however, reached in 1927 whereby in
consi deration of the paynment by the Dutch conpany of pound
450,000 to the assessee as damages, the agreements were
determ ned as at 31lst Decenber, 1927 and each party rel eased
the other ~fromall clains thereunder. The question was
whet her this sum of pound 450,000 was a revenue receipt on
which the income-tax could be | evied against the assessee.
The matter came up before Finlay J. He held against the
Crowmn. According to himthe sumreceived was not a revenue
receipt. This decision was reversed by the Court of Appea
but was restored on a further appeal by the House of Lords.
Finlay J. in the course of his judgnent forrmulated the
guestion to be considered by himin these terns

"l agree with M. Latter that there are three

guestions -here. ~The first is : What was this

paynment for?
(1) 35 1.T.R 148.
(2) 19 Tax Cases 390= (1935) 3, |.T.R Supp. 17.
996

The second is :If a Payment for future

rights, is it assessable ? The third question

is : Qught it to golinto the year 1927."
The | earned judge’'s answer to the first question was that it
was a paynment for future rights. He held that it was really
a payrment for cancelling such rights as subsisted in the
assessee between 1928 and 1940. Having answered the first
guestion in that nmanner the | earned judge held on the second

guestion that it was not assessable. |In arriving at that
concl usi on he reasoned t hus
“"Not without hesitation, | have cone to  the,
concl usi on t hat it is not i abl e to
assessment. | think that the agreenent being

an agreenment whereby this conmpany had a share
in the profits of another conpany, was a
capital asset. | think that the case is/'to be
di stingui shed fromthe case where there is a
cancel | ation of a contract made in t he
ordi nary course of the conpany’s business ....
But it seens to me that where one gets, as one
does here, not a contract nade in the course
of the conpany’s business--for it is not the
business of this conpany to make pooling
agreenments or to nake agreenents whereby they
acquired shares in the business of another
conpany-it seens to me that where one gets a
paynment made in respect of the cancellation of
that agreenment, that, truly is a sum received
by way of capital and not an incone receipt at
all."
Lord Macnillan who delivered the |eading judgnment of House
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Lords put the case thus
"Now what were the appellants giving up? They
gave up their whole rights under t he
agreenments for thirteen years ahead. These
agreements are called in the stated cases
"pooling agreenents’ but that is a very
i nadequat e description of them 'for they 'did
much nore than nerely enbody a system of
pool i ng and sharing profits. | f t he
appel l ants were nerely receiving in one sum
down aggregate of profits which they would
otherwi se have received over a series of
years, the lunp sum m ght be regarded as of
the sane nature as the ingredients of which it
was conposed. But even if paynment is neasured
by annual receipts, it is not necessarily in
itself an item-of incone..... The three
agreements which the appellants consented to
cancel” were not ordinary comercial contracts
nmade in the course of carrying on their trade;
they were not contracts for the disposal of
their products or for the -engagenents of
agents or other enpl oyees necessary for the

997

I ml5

conduct of their business : nor were they nerely agreenents

as to how their trading profits when earned should be

distributed as between the contracting parties. On the
contrary, the cancelled agreenents related to the whole
structure of the appellant’s profit making apparatus. They

regulated the appellant’s activities, defined what they
m ght and what they might not do, and affected the whole
conduct of their business. | have difficulty in seeing how
noney laid out to secure, or ~noney received for the
cancel lation of, so fundanental an Organisation of a
trader’s activities can be regarded as an i ncome
di sbursenent or an incone receipt.... In ny opinion that
asset, the congeris of rights which the appellants enjoyed
under the agreenents and which for a price they -surrendered
was a capital asset."

It is nowwell settled that a distinction has to be drawn
between a paynent made for past services or discharge of
past liabilities and that mnmde for conpensation f or
term nation of an income producing asset. The former does
not lose its revenue nature but the latter-being a paynent
for destruction of a capital asset, nust be considered as
capital receipt.

The distinction between a capital receipt and a revenue
receipt came up for consideration before this Court in
Senai ram Doongar mal v. Conmi ssioner of |ncone-tax, Assam(1l).
The assessee therein owned tea estate consisting of tea
gardens, factories and other buildings, carried on a
busi ness of growi ng and manufacturing tea. The factory and
ot her buildings on the estate were requisitioned for defence
pur poses by the mlitary authorities. The assessee
continued to be in possession of the tea gardens and tended
them to preserve the plants but the nanufacture of tea was
conpl etely stopped. The assessee was paid conpensation for
the year 1944-45 under the Defence of India Rules calcul ated
on the basis of the out-turn of tea that would have been
manufactured by the assessee during that period. The
guestion was whether the anounts of conpensation were
revenue receipts taxable in the hands of the assessee. This
Court held that the first consideration before holding a
receipt to be profits or gains of business within s. 10 of
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the Incone-tax Act was to see if there was a business at al
of which it could be said to be incone’ The prinmary
condition of the application of section 10 was that tax was
payabl e by an assessee under the head "Profits and gains of
a business" in respect of a business carried on by him
VWere an assessee did not carry on business at all the
section could not be nade applicable and any conmpensation
for requisition of

(1) 42, I.T.R 392.

998

assets that he received could not bear the character of
profits of a business. The Court further held that the
amounts of conpensation received by the assessee were not
revenue recei pts and did not conprise any el enent of incone.
It is true that in that case the Court did not consider
whet her the incone in question could have been consi dered as
i ncome fromother sources but, the ratio of that decision is
that the conpensation paid being in respect of sterilisation
of an income producing asset, the same should be considered
as a capital receipt.

The only other decisi on we need nmake; reference is the deci-
sion of this Court in Kettlewell Bullen and Co. Ltd. .
Conmi ssi oner of Incone-tax, Calcutta(l). Therein this Court
observed that it cannot be said as general rule that what is
determ native of the nature of a receipt on the cancellation
of a contract of ,agency or office is  extinction or
conpul sory cessation of the agency or office.. Were paynent
is mde to conpensate a person - for cancellation of a
contract which does not affect the trading structure of his
busi ness or deprive himof what in substance is his source
of incone, termnation of the contract  being a nornal
incident of the business, and such cancellation | eaves him
free to carry on his trade though freed from the ' contract
term nated, t he receipt is revenue; wher e by t he
cancel lation of an agency thetrading structure of the
assessee is inpaired, or such cancellation results in |oss
of what may be regarded as the source of the assessee’s
i ncome, the paynment nade to conpensate for cancell'ati on of
the agency agreenent is normally a capital receipt., These
decisions lay down the tests to be applied in-distinguishing
a capital receipt froma revenue receipt. Wth the guidance
thus afforded, let us now take a second look at the facts
found for answering the question referred. The assessee,
possi bly, by sone fortuitous circunstance di scovered Kankar
in some place in Jind State. This circunstance gave him an
oportunity to bring about an agreenment between the State of
Jind and Shanti Prasad Jain and when Shanti Parsad Jain
transferred his right to a new conpany, in the formation of
which the assessee had a hand, he was pronmised certain
yearly commi ssion on the net profits earned by the conpany.
None of these activities of the assessee can be considered
as a business activity but yet he did acquire an ' income

yielding asset as a result of his activities. But. the
conprom se decree destroyed that asset and in its place  he
was given Rs. 70,000 as compensati on. This paynent —was
neither in respect of the services rendered by him in the
past nor towards the accurul ated conmm ssion due to him It

was pai d as compensation to himbecause he gave up his right
to get commission in future to which

(1) 53, I.T.R 261.

999

he was entitled under the agreenent. It was a price paid
for surrendering a valuable right which in our opinion was a
capital asset. Therefore that recei pt nmust be considered as
a capital receipt.
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For the reasons nmentioned above this appeal fails

sane is disnmssed with costs.
G C
1000

Appeal

di sm ssed

and

t he




