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1. Thi s appeal by way of special |eave granted on 4th
February, 2005, is directed against thejudgnent and
sentence passed by the Madhya Pradesh High Court on 31st
Cct ober, 2003, affirm ng the judgnent of the second

Addi tional Sessions Judge, Shivpuri, (MP.) in Session
Trial No. 133 of 1987 convicting the appellants under
Sections 148, 302/149 and 323/149 of the Indi an Penal

Code and sentencing themfor two years R |. under

Section 148 and for life inprisonnent under Section

302/ 149 and for one year R |. under Section 323/149

I ndi an Penal Code.

2. O the 12 accused persons, who had originally been
charge-sheeted, Shyam al s/o Munna was found not guilty

of the charges agai nst himand he was, therefore,
acquitted. Apart from Shyam al s/o Miunna, one other
accused, Jairam was found to be a juvenile during the
course of trial and his case was accordi ngly separated

and sent to the Juvenile Court for disposal-.

3. Consequently, only 10 of the 12 accused persons
filed Crimnal Appeal No. 30 of 1989 before the Madhya
Pradesh H gh Court, which affirned the judgnent of

convi ction and sentence passed by the | earned Sessions
Judge. All the said 10 accused are al so the appellants
in this appeal

4. The case nade out by the prosecution is that on 4th
June, 1986, all the appellants who were armed with

| et hal weapons such as axe, lathi and Lohangi gathered

at Village Burhanpur under Banorkal an Police Station and
fornmed an unl awful assenbly and after entering the house

of one Babulal, committed his nurder and caused injury

to his wife, Raina Bai.

5. The facts leading to the aforesaid incident is that
appel | ant Mal khan is alleged to have cut down two Khair
trees fromthe field of deceased Babulal. Babula

t her eupon asked Mal khan to return the trees and Mal khan
is said to have promised to return the trees cut by him
to Babul al . On 4th June, 1987 at about 7 in the
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nor ni ng, Mal khan went to Babul al \ 022s house and told himto
take back the trees which had been cut down by Ml khan

Once Babul al reached Mal khan\ 022s house, he was assaul t ed
by all the appellants. The inci dent was w tnessed by
Raina Bai (P.W1), Raj Kumari Bai (P.W4), Gyan Ba

(P.W®6), Bhawani Singh (P.W7), Harkunwar (P.W38) and
Lakhan Singh (P. W 14).

6. It is the further case of the prosecution that when
Rai na Bai and Gyan Bai tried to intervene, they too
suffered injuries. Due to severe assault on Babul al he
succunbed to his injuries and during post nmortemthe

doctor found as many as 10 injuries, which in the

opi ni on of doctor was the cause of Babul al\022s deat h,

whi ch was homicidal in nature.

7. Rel yi ng on the evidence of Raina Bai (P.W1), Raj
Kumari Bai (P.W4) and Gyan Bai (P.W®6), the H gh Court
was of the view that the evidence of ‘the eye-w tnesses
was relevant and cogent -and that the trial court after
appreci ation of the evidence had convicted the

appel | ant s. The Hi'gh Court al so observed that fromthe
evi dence the presence of the injured witnesses at the

pl ace of occurrence could not be doubted and their

evi dence inspired confidence. Consequently, the High
Court disnissed the appeal

8. The evi dence as adduced by the prosecution

i ndicates that on the day of incident Raj Kumari (P.W4)
was present at the house of her nmaternal uncle, Tej Raj,
at Burhanpur. In the norning at 7-a.m she had cone out
of the house to throw cow dung, when she heard a
commotion fromthe side of the house of Shyani al

Mal khan and Santosh. On hearing the commtion, she went
to the spot and saw Mal khan, Santosh, Minna, Rantharan
and ot her accused, who were present in the Court,

assaul ting Babulal. She then went andinfornmed Raina
Bai (P.W1) who is her sister-in-law that the accused
persons were assaul ting Babul al . She and Raina Ba

cane to the place of occurrence and saw Minna and

Mal khan arnmed with Lohangi s, Harnam and Shyam al son of
Balu armed with axes and the renai ni ng accused persons
armed with lathis and they were all beating Babul al
According to P.W-1 when she tried to rescue Babula
fromthe accused persons she too was assaul ted and
accused Munna hit her with a Lohangi on the |eft hand,
on the shoulder, right elbow and thigh. It is also in
her evi dence that her elder brother-in-Iaw Bhawani

Si ngh, elder sister-in-law, Raj Kunwar, Lakhan Singh and
Har Kunwar al so reached there. Thereafter, the accused
persons t ook Babul al inside Ml khan\022s house.

9. P.W 6 Gyan Bai\022s evidence indicates that on the
day of incident she was in her house when Rai na Bai and

Har kunwar came and told her that her son had been

killed. She then went to the house of Mal khan and saw

that the accused had confined her son inside the house.

She too deposed that Ml khan, Kal yan, Munna and Shyamn a
were armed with Lohangis, Santosh was arned with lath

and Harnam was arned with an axe. On her protests

Kal yan and Munna dropped her at the door-step of the
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house from where she saw blood flowing fromthe nouth of
her son Babul al, as Santosh had hit himon the nouth
with a lathi. At the sane tine she al so deposed that
Harnam hit Babulal with an axe while Shyam al son of
Balu hit himw th Lohangi and Ranctharan hit himwth

I at hi . She al so deposed that her el der son, Bhawan

Si ngh and daughter-in-law, Raj Kunwar reached the place
of occurrence at the sane tine. Bot h Bhawani Si ngh and
Rai na Bai went to Bannmore Police Station and |ater on
Head Constable of Police came to the spot and recorded
the statement of Babul al which was subsequently treated
to be his dying-declaration. P.W-7 Bhawani Si ngh
P.W-8 Har Kunwar, P.W-9 Anol Singh, P.W-14 Lakhan

Si ngh have all supported the prosecution case and
reiterated that the appellants had surrounded Babul a
and had assaulted himw th-different weapons, as a
result of which hefell down and subsequently the
accused persons lifted himand took himinto the house
of Mal khan.

10. The defence taken on behal f of the accused was that
all the accused are nenbers of the same fanm ly and in
the sane way the deceased and all the eye-w tnesses were
al so menbers of the sanme family and that exhibit P6 and
P7 woul d reveal that there was continuous enmty between
the two famlies. | According to the defence, only famly
nmenbers of the deceased had been exanmined as wtnesses
on behal f the prosecution and al though many vill'agers
had assenbl ed at the spot, no independent w tness was
exam ned by the prosecution. It was al so the case of
the defence that there were several discrepancies in the
statenent of the witnesses recorded in court and in the
FIR as also the police statenent, dying declaration and
doctor\ 022s evidence. It was contended that there was
contradiction even in regard to the place of incident.
Furthernore, no hunman bl ood was found on the weapons
recovered and no nmotive as such had been attributed to
the accused persons for conmmtting Babul al\022s mnurder

11. As indicated herei nbefore, placing reliance on
P.W1, P.W4 and P. W6 who had witnessed the assault on
Babul al by the accused persons and Babul al \ 022s dying
decl arati on before the Head Constabl e, Dayanand Tyag
(P.W15), the trial court was satisfied that the
prosecuti on had been able to prove its case fully and
accordingly convicted all the accused persons as

menti oned her ei nabove.

12. The Hi gh Court agreed with the findings of the
trial court as to the veracity of the evidence of the
eye-w t nesses and mai ntai ned the order of conviction and
sent ence.

13. During the hearing of the appeal, we had occasion
to look into the evidence of the eye-wi tnesses on which
reliance has been placed by both the courts bel ow and

the nanmes of Ml khan, Santosh, Harnam Minna, Rantharan
Shyam al and Kal yan have been attributed specific roles
by PW 1,6,7 and 14, who clainmed to have wi tnessed the
assault on Babulal. O course, P.W4 who was the first
witness to witness such assault has initially named only
Mal khan, Santosh, Minna and Rantharan as havi ng
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assaul ted the deceased, but from her deposition it is
qui te possible that she did not witness anything further
after coming back to the place of occurrence with P.W1
Rai na Bai. Apart from Shyam al s/o Munna who was
acquitted by the Trial Court, the role attributed to
Bhagga, Shankara and Bahadura by the prosecution

Wi t nesses appears to be doubtful. As nentioned

herei nbefore, P.W4 Raj Kunari appears to have been the
first witness fromthe side of the prosecution to have
wi tnessed the assault on the deceased, Babulal and she
has specifically named Ml khan, Santosh, Minna and
Rantharan as the persons who along with the other
accused were assaulting Babulal. Wen she returned to
the spot along with her sister-in-law, Raina Bai, the
nane of Harnam was added. However, it may be pointed
out that fromthe evidence of P.W 4 it appears that on
returning with Raina Bai-to the place of occurrence she
remai ned at sonme di stance, and Rai na Bai al one went to

the actual spot. Rai na Bai, thereafter, naned Bhagga
Kal yan,  Rantharan and Shankara as being the other
persons who were assaulting her husband. P.W6, Gyan

Bai, has al so naned Kal yan who was present and had

assi sted Mal khan in carrying her and throw ng her down
at Mal khan\ 022s door-step. She has al so all eged that

Mal khan and Kal yan/caught hol d of both her hands and put
their legs on her waist. P.W7 Bhawani Singh and P. W14
Lakhan Singh mention that Bahadura and Shankara
alongwi th the others had surrounded Babul al and were
assaul ting Babul al. = Except for making such a genera
statenment, no specific role has been assigned to themin
regard to the incident.

14. Apart fromthe fact that all the eye-w tnesses were
consi stent about the incident and invol venent of

Mal khan, Santosh, Minna, Rancharan, Harnam Shyam al and
Kal yan, there is al so Babul al\022s dyi ng decl arati on whi ch
inmplicates all the accused persons, except Shayani al son

of Munna. The evidence of P.W12 Dr. Ramesh Kumar who
performed the post nortem on the deceased and the

injuries found by himon the body of the deceased is

consi stent with the prosecution case of assault of the
victimby the accused persons.

15. PW 1,4 and 6 have been believed both by the tria
court and the High Court, but having regard-to the fact
that P.W4 on returning to the spot with P. W1 remined
at a distance of about 100 yards and al so having regard
to the fact that the eyesight of P.W6 was weak, we will
have to treat their evidence with caution. As held by
both the courts below, the nere fact that all the said
eye-wi tnesses belong to one famly cannot be a reason to
di sbelieve their evidence, since they were all on the
spot or nearby the spot when the incident occurred.
There is also no reason to disbelieve the dying

decl aration of the deceased in its entirety, but having
regard to some anmount of discrepancy in the evidence of
the eye-witnesses, we are inclined to hold that the
conmon obj ect of all the accused to kill Babulal has not
been established by the prosecuti on and Bhagga, Shankara
and Bahadura, who are the appellant Nos. 2, 4 and 10
before us are entitled to be given the benefit of doubt.

16. It may be nmentioned that upon his failure to
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surrender, the special |eave petition of Santosh was
di sm ssed on 30t h August, 2004.

17. Accordingly, we allow the appeal in part. The
j udgrment of conviction and sentence of the trial court
as confirnmed by the H gh Court is affirmed as far as
Harnam  Shyani al, Kal yan, Munna and Mal khan are
concerned. The said appellants, if on bail, shal
surrender before the Chief Judicial Magistrate,
Shivpuri, within a nonth fromdate to undergo their
sentence. |If the said appellants fail to surrender in
terns of this order, the Chief Judicial Magistrate,
Shivpuri, shall take steps to ensure that the said
appel | ants are apprehended and nade to undergo their
sentence. The bail bonds, if any, in respect of these
appel  ants shall stand cancell ed.

18. The appeal i's allowed as regards Bhagga, Shankara
and Bahadura. The judgnent of the trial court as
affirmed by the High Court are set aside as far as they
are concerned. Their bail bonds, if any, are discharged
and they be set at liberty forthwith, if not required in
connection with any other case.




