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The land, which isthe subject matter of controversy in these
proceedi ngs, is 36.86 acres area out of the total area of 45.92 acres of
| and of plot Nos. 4, 5 and 10 appertaining to khata No. 151 of Vill age
Phul sari, District Lohardaga. Notification u/s 4(1) of the Land
Acqui sition Act, 1894 (hereinafter 'the Act’ for short) was issued on
16.02.1982 for acquiring the said | and for the project called Phul sar
Sapathi Nala. Declaration u/s 6 of the Act was issued on 25.05.1982.
Obj ections u/s 9 of the Act were filed by the appellant herein. The
State through Circle Oficer, Kurufiled reply to the objections. On
19.02. 1986 the Col | ector made an-award under Section 11 of the Act
directing the conpensation, as appointed by him to be paid to Snt.
Sharda Devi, the appellant.

The rel evant facts, which are beyond the pale of controversy at
this stage and as would set out briefly the history of litigation, may be
noti ced. According to the appellant, the said | and was Gai rnmgjrua
Malik land. 1t was a part of zamindari estate. Before vesting of
zam ndari, the land was settled by the ex-landlord'in the nane of one
Deo Narain Prasad by neans of a registered deed of settlenent dated
24.04.1954. It was a raiyati settlenent. The appellant purchased the
land fromthe said Deo Narain Prasad through a registered deed of
sal e dated 07.09.1962. The appell ant has devel oped the 1and and kept
it under cultivation raising the crops. Her nane was nutated in the
revenue records by the Crcle Oficer. A correction slip was issued to
her in her nane. The State realized revenue fromher fromthe very
date of vesting, i.e. from1955 till 1975. ‘The rent receipts were
exhi bited on record.

On 18.05.1979, the Circle Oficer issued a notice u/s 3 of the
Bi har Public Land Encroachnent Act, 1956 (Bi har Act XV of 1956)
cal l'ing upon the appellant to explain why she should not be treated as
an encroacher on the |Iand and why her encroachnent shoul d not be
renmoved. The notice was issued on the prenise that consequent upon
vesting of zam ndaris, the said | and had stood vested in the State of
Bi har and was, therefore, 'public land’” within the nmeaning of clause
(3) of Section 2 of the Bihar Public Land Encroachnment Act, 1956.
The appellant filed a Wit Petition in the H gh Court registered as
Cvil Wit Jurisdiction Case No. 366 of 1979 (R), laying challenge to
the initiation of such proceedings. The counsel for the State nade
appear ance though a witten counter affidavit was not filed. The High
Court after hearing both the parties, upheld the plea of the appellant
that the said | and was Gairmgjrua Malik and not Gairmajrua Aam | and
and by virtue of the registered deed of transfer in favour of Deo
Narai n Prasad, the predecessor-in-title of the appellant, the appell ant
was justified in claimng that she was raiyat of the land in question
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and, therefore, could be ejected therefromonly in accordance with the
provi si ons of the Chota Nagpur Tenancy Act. I|nasnuch as such

ejectment is permissible only on specified grounds, none of which
existed in the present case, the notice issued to the appellant was

wi thout jurisdiction and liable to be quashed. The Hi gh Court by

order dated 23.07.1984 allowed the Wit Petition and directed the
proceedi ngs initiated agai nst the appellant under the provisions of the
Bi har Public Land Encroachnent Act, 1956 to be quashed.

In the year 1981, proceedings u/s 4(h) of the Bihar Land
Ref orns Act, 1950 proposing to annul the settlenent of land in
guestion in favour of Deo Narain Prasad were initiated. The
proceedi ngs were founded on the prenise that the said settlenent was
done with the object of defeating the provisions of the Act. An
inquiry was held. Once again the appellant filed a Wit Petition
seeki ng quashi ng of these proceedings. The petition was registered as
CWIC No. 1663 of 1981 (R) and disposed of by the Hi gh Court by
order dated 25.03.1987.

During the pendency of these proceedings, notification u/s 4(1)
of the Act was published on 16.02.1982 as already stated. It appears
that the Collector was reluctant to nake an award in favour of the
appel | ant determ ni ng-the quantum of compensation and directing its
rel ease to the appellant.” On 07.01.1985 the Collector (Addl.

Col I ector, exercising powers of Collector) passed an order hol ding
that the |Iand had vested in State and hence no award directing

paynment of conpensation to the appellant was called for. The
appellant filed a Wit petition inthe H gh Court registered as CNMC
No. 147 of 1985 (R).. By order dated 13.02.1985, the H gh Court after
hearing the | earned counsel for the State, directed the Wit Petition to
be all owed. A nmandanus was issued to the Collector to prepare the
award in the nane of the appellant. The Hi gh Court went on to

observe "if there be any dispute thereafter, the matter be referred to
the Civil Court under Sections 18 and 30 of the Land Acquisition Act
for adjudication of any claimin accordance with law " The order
dated 07.01. 1985 passed by Additional Collector, Lohardaga was
directed to be quashed. On 19.02.1986, the Collector (Land

Acqui sition) prepared an award in the name of Snt. Sharda Devi
directing the anount of conpensation as determned by himto be paid
to Smt. Sharda Devi, the appellant.

On 06.06.1986, nuch after the expiry of six weeks the tine
appoi nted for seeking a reference to the Civil Court u/s 18 of the Act,
the Crcle Oficer, Kuru filed an application before the Collector
seeking a reference to the Cvil Court. It -was statedin the application
that a dispute existed in between the Circle Oficer, Kuru Anchal (on
behal f of the State of Bihar) and Smt. Sharda Devi as to title over the
acquired | and, which dispute may be referred for adjudication to the
Cvil Court u/s 30 of the Act. The dispute as to whether the title to the
l and vests in the appellant, so as to entitle her to paynent of
conpensation or whether the appellant’s title had stood al ready
extinguished in view of the |Iand having vested in State was referred
u/s 30 of the Act to the decisions of the Court. The reference was
nunbered as L. A Msc. Case No. 42/86 before the Cvil Court: By
order dated 06.09.1986 the Civil Court directed the reference to be
rejected. During the course of its order, the |earned Specia
Subor di nat e Judge, Ranchi, which is the reference court, opined that
Sm . Sharda Devi was an occupancy raiyat of the land in question and,
therefore, the award prepared in her nane was just and | egal

By order dated 25.03.1987, the H gh Court allowed the Wit
Petition filed by the appellant {CWC 1663 of 1981 (R)} laying
chal l enge to the proceedings initiated u/s 4(h) of the Bihar Land
Reforns Act. The result of this decision of the High Court is that the
effort of the State seeking annul nent of settlement and cancell ation of
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the zamabandhi entries standing in the nane of the appellant fail ed.
The appel |l ant was held to have acquired the status of raiyat in respect
of the land in question

Agai nst the judgnent dated 06.09.1986 passed by the | earned
Speci al Subordi nate Judge, the State CGovernnent preferred an appea
to the High Court. A |learned Single Judge of the Hi gh Court, by his
j udgrment dated 25.04.1988 affirned the judgment of Specia
Subordi nate Judge and directed the appeal to be dism ssed. The State
filed a Letters Patent Appeal, which came up for hearing before a
Di vi sion Bench of the Hi gh Court. The Division Bench franed five
guestions of law and directed the matter to be placed before the Chief
Justice for constituting a Full Bench to answer the questions. One of
the questions franmed by the Division Bench was : "Wether the
reference u/s 30 of the Land Acquisition Act, 1956 was nmi ntai nabl e
at the instance of the State of Bihar ?"

The questions of |aw franed, including the question referred to
herei n above, were answered agai nst the appellant. As a consequence,
the Letters Patent Appeal filed by the State was all owed and t he case
was remanded to the |l earned Single Judge for decision of the case in
the light of the observations made by the Full Bench. Feeling
aggrieved by the order of remand, the appellant has preferred this
appeal by special | eave under Article 136 of the Constitution of India.

The sol e question which arises for decision in this appea
centers around the question referred to herein above, i.e., whether in
the facts and circunstances of the case a reference u/s 30 of the Act
was competent ? In other words, the core question is when the State
proceeds to acquire land on an assunption that it belongs to a
particul ar person, can the award be called into question by the State
seeking a reference u/s 30 of the Act on the prenmise that the land did
not belong to the person fromwhomit was purportedly acquired and
was a | and owned by the State having vested in it, consequent upon
abolition of proprietory rights, nuch before acquisition ?

In order to appreciate the controversy, we wll briefly exam ne
the schene of the Land Acquisition Act, 1894, also extracting and
reproduci ng sonme of the statutory provisions as nmay be required.

"Person interested is defined by clause (b) of Sec. 3 as under :-
"the expression 'person interested includes al
persons claimng an interest in conpensation to be
nmade on account of the acquisition of land under this
Act; and a person shall be deenmed to be interested in
land if he is interested in an easenment affecting the
 and. "

Government is not a person interested within the nmeaning of
the above definition (See Collector of Bonbay v. Nusurwanji
Rattanji Mstri & Others, AIR 1955 SC 298). In Dr.. GH Gant Vs.
State of Bihar (1965) 3 SCR 576 this Court observed (vi de page
584 G: "A dispute then arose between the State
CGovernment and Dr. Grant "as to the persons whont compensation
was payable. The State had no right to the conpensation payable for
the land under a title existing before the date of the award of the
Col l ector, and no application for reference could be made by the
State, as a person interested within the nmeaning of Section 18(1)".

VWhenever it appears to the appropriate Governnment that land in
any locality is needed or is likely to be needed for any public purpose
etc. a notification to that effect shall be published u/s 4 of the Act.
Any person interested in any |and which has been notified u/s 4(1)
may prefer objections u/s 5A. After the objections have been
determ ned, a declaration u/s 6 shall be nade which shall be published
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inthe Oficial Gazette and in such other manner as prescribed by sub-
section (2) of Section 6. The appropriate Governnent shall thereafter
direct the Collector to make order for the acquisition of the land. The

| and shall be denarcated. ’Persons interested’ shall be noticed u/s 9
of the Government’s intention to take possession of the |and and
inviting clains to conpensation for all interests in such land. Enquiry

into the objections preferred by persons interested shall be namde under
Section 11 by the Collector followed by an award. The award is a
determ nation by Coll ector of disputes based on objections relating
to:-

(1) the true area of the | and acquired,

(2) the conpensati on which, in his opinion, should be allowed for
the land by reference to the value of the land on the date of
publication of the notification u/s 4(1), and

(3) the respective interests of the persons claimng the
conpensation and directing the apportionment of the
conpensation anong all- the persons known or believed to be
interested inthe land, of whom or of whose clains, he has
i nformati'on, whether or not they have respectively appeared
before him

Section 12 attaches finality to the award naking it a concl usive
evi dence as between the Collector and the persons interested whether
they have respectively appeared before the Collector or not on three
points: (i) the true area of the land, (ii) the value of the land, and (iii)
the apportionnent of the conpensati on anbunt -anong the persons
i nt erested.

The Col | ector nmay, after making the award u/s 11, take
possession of the |and. —On such taking possession, the acquired | and
shal | vest absolutely in the Governnent, free fromall encunbrances.

Part 11l of the Act deals with reference to Court and procedure
thereupon. Disputes as to apportionment of conpensation are dealt
with in Part V. Part Ill consists of Sections 18 to 28. Section 18
provi des as under :-

18. Ref erence to Court. (1) Any person interested who has not
accepted the award may, by witten application to the Collector,
require that the matter be referred by the Collector for the
determ nati on of the Court, whether his objectionbe to the

nmeasur enment of the land, the anmount of the conpensation, the
persons to whomit is payable, or the apportionnent of the
conpensati on anong the persons interested.

(2) The application shall state the grounds on which objection
to the award is taken:

Provi ded that every such application shall be made

(a) if the person nmaking it was present or represented before
the Collector at the tinme when he made his award, w thin
siXx weeks fromthe date of the Collector’s award;

(b) in other cases, within six weeks of the receipt of the
notice fromthe Collector under Section 12, sub-section

(2); or within six nonths fromthe date of the Collector’s
award, whi chever period shall first expire.

Section 19 prescribes the contents of the statement to be made
by the Collector to the Court while naking reference, which has to be
inwiting. Under Section 20, the follow ng persons shall be noticed
by the Court :-

(a) the applicant;
(b) all persons interested in the objection, except such (if any) of
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them as have consented without protest to receive paynent of
the conpensati on awarded; and

(c) if the objection is in regard to the area of the land or to the
amount of conpensation, the Collector.

The schenme of Section 20 al so suggests that Collector (or State)
does not fall within the neaning of 'persons interested ; Collector
beconmes a necessary party to reference and is required to be noticed
by the Court when the reference relates to objection in regard to area
of land or to the quantum of comnpensati on.

Section 21 restricts the scope of the inquiry in proceedi ngs
initiated on reference by Collector to a consideration of the interests
of the persons affected by the objections. Section 26 prescribes the
formof award to be nmade by the Reference Court.

Under Part 1V, Section 29 contenplates the compensati on bei ng
apportioned between several persons interested in accordance with the
agreenment _arrived at between them The particulars of apportionnent
as specified in the award shall be conclusive as between the persons
who have expressed their agreement in the apportionment of the
conpensation. In case of dispute, Section 30 provides as under :-

S.30 - Wien the ampunt of conpensation has been settl ed under
Section 11, if any dispute arises as to the apportionment of the
same or any part thereof, or as to the persons to whomthe sane
or any part thereof, \is payable, the Collector my refer such

di spute to the decision of the court.

Under Section 31, the Collector is obliged to tender paynent of
the conpensation to the persons interested i naccordance with the
award. The Collector is obliged to withhold distribution of the
awar ded anpbunt to the awardee or anongst the awardees and deposit
the anmpbunt of conpensation in the reference court in three situations:-

(1) i f awardees do not consent to receive the anmpunt of
conpensati on,

(ii) if there be no person conpetent to alienate the |ands, or
(iii) if there be any dispute as to the title to receive the conpensation
or as to the apportionment of it.

The two provisions contenplating power of the Collector to

make reference as contained in Section 18 and Section 30 of the Act

need a conparative study. Under Section 18 the subject-matter of
reference can be a dispute as to any one or nore of the follow'ng: (i)
as to the neasurenent of the land, (ii) as to the anobunt or the
guantum of the conpensation, (iii) as to the persons to whomthe
conpensation is payable, (iv) as to the apportionnent of the
conpensati on anong the persons interested. Under Section 30 the

subj ect matter of dispute can be: (i) the apportionnent of the anount

of compensation or any part thereof, (ii) the persons to whomthe

amount of conpensation or any part thereof is payable.  Though the
expression enployed in Section 18 is 'the anbunt of conpensation

whil e the expression enployed in Section 30 is 'the anpbunt of
conpensation or any part thereof’, this distinction in |egislative
drafting is immterial and insignificant and a dispute as to entitlenent
or apportionnent of part of the conpensation would al so be covered

by Section 18 of the Act on the principle that the whole includes a part
too. Thus, at the first blush, it seenms that Section 30 overlaps Section
18 in part; but as will be seen shortly hereinafter, it is not so.

Dr. GH Gant Vs. State of Bihar (supra) is a three-Judge
Bench decision of this Court wherein the scheme of the Act by
reference to the power vesting in the Collector to make a reference
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cane up for the consideration of the Court. The three-Judge Bench by
a mpgjority of 2:1 laid down the follow ng principles :

(i) There are two provisions in the Act under which the Coll ector
can nake a reference to the Court, nanely, Section 18 and Section 30.
The powers under the two sections are distinct and may be invoked in
contingenci es which do not overlap. A person shown in that part of
the award which relates to apportionment of conpensation who is
present either personally or through a representative or on whom
notice is issued under Section 12(2), nust, if he does not accept the
award, apply to the Collector to refer the matter to the Court under
Section 18 within the tinme prescribed thereunder. But a person who
has not appeared in the acquisition proceedings before the Collector
may, if he is not served with notice of filing, raise a dispute as to
apportionnent or as to the persons to whomit is payable and apply to
the Court for a reference under Section 30, for determination of his
right to compensation which may have existed before the award, or

whi ch may have devol ved upon hi msince the award. For a reference
under Section 30, no period of limtation is prescribed.

(ii) 't is not predicated of the exercise of the power to nake a
reference under Section 30 that the Collector has not apportioned the
conpensati on noney by his award.

(iii) The award nmade by the Collector under Section 11 is not the
source of the right to conpensation. An award is strictly speaking
only an offer nade by the Government to-the person interested in the
land notified for acquisition; the person interested is not bound to
accept it and the Government can-also withdraw the acquisition u/s
48. It is only when possession of the |and has been taken by the
Government u/s 16 that the right of the owner of the land is
extingui shed. Therefore the appellant’s contention that title to
conpensation is derived solely fromand on the date of the award
coul d not be accepted.

(iv) The liability of the Governnent u/s 31 to pay conpensation to

the person entitled thereto under (the award does not inply that only

the persons to whom conpensation is directed to be paid under the

award may raise a dispute u/s 30. The schene of -apportionnment. by

the Coll ector under Section 11 is conclusive only between the

Col l ector and the persons interested and not anong the persons
interested. Paynent of conpensation u/s 31 to the persons declared in
the award to be entitled thereto discharges the Stateof its liability to
pay conpensation leaving it open to the clainant to conpensation to
agitate his right in a reference u/s 30 or by a separate suit.

(v) Under the Bi har Land Reforns Act the title of the appellant to
the land noticed for acquisition becane vested in the State and
therefore the right to conpensation for the | and acquired devol ved
upon the State. A dispute then arose between the State Governnent

and the appellant "as to the persons to whoni conpensation was
payable. The State had no right to the conpensation payable for the

l and under a title existing before the date of the award of the Collector
and no application could be made by it as a person interested within
the neaning of Section 18. But a dispute between the appellant and
the State as to their conflicting clains to the conpensati on noney was
clearly a dispute which could be referred u/s 30 of the Act to the
Court. There is nothing in Section 30 which excludes a reference to
the Court of a dispute raised by a person on whomthe title of the
owner of the |and has since the award, devol ved (enphasis supplied).

Keeping in viewthe principles laid down by this Court in Dr.
G H Gant’'s case (supra) and analyzing in-depth the provisions of
the Act the difference between reference under Section 18 and the one
under Section 30 can be summmari zed and set out as under: -
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By reference to | ocus

Under Section 18(1) a reference can be nade by Collector only

upon an application in witing having been nade by (i) any person
interested (ii) who has not accepted the award (iii) making application
inwiting, to the Collector, requiring a reference by the Collector to
the Court (iv) for deternmination of any one of the four disputes
(specified in the provision), and (v) stating the grounds on which
objection to the award is taken. For reference under Section 30 no
application in witing is required. The prayer may be nmade orally or
inwiting or the reference may be made suo notu by the Collector

wi t hout any one having invited the attention of the Collector for
maki ng the reference.

By reference to the disputes referable
Under Section 18(1) there are four types of disputes which can
be referred to Givil Court for determ nation. They are the disputes: (i)
as to the neasurenent of the land, (ii) as to the anobunt of the
conpensation, (iii)as to the persons to whomthe conpensation is
payabl e, ‘or-(d) as to the apporti onnment of the conpensation anong
the persons interested. Under Section 30 the only disputes which are
referable are : (i) any dispute as to the apportionment of the amount of
conpensation or any part thereof, or (ii) a dispute as to the persons to
whom t he ampunt of conpensation or any part thereof is payable. A
di spute as to the nmeasurenent of the land or as to the quantum of
conpensation or a dispute of a nature not falling within Section 30,
can neither be referred by the Coll ector under Section 30 of the Act
nor would the Civil Court acquire jurisdictionto enter into and
determ ne the same.

By reference to nature of power
Under Section 18 of the Act the Coll ector does not have power
to withhold the reference. Once a witten application has been nmade
sati sfying the requirenents of Section 18, the Collector shall make a
reference. The Col |l ector has no discretion in the matter; whether the
di spute has any nmerit or not is to be left for the determ nation of the
Court. Under Section 30 the Collector may refer such dispute to the
decision of the Court. The Collector has discretion in the matter.
Looking to the nature of the dispute raised, the person who is raising
the dispute, the delay in inviting the attention of the Court, and so on
are such illustrative factors which nmay enter into the consideration by
the Collector while exercising the discretion.  If the Collector makes
the reference it nmay be decided by the Court subject to its fornmng an
opi nion that the dispute was capabl e of reference and deternination
under Section 30 of the Act. |In case the Collector refuses to nmake a
ref erence under Section 30 of the Act, the person adversely affected
by withhol ding of the reference or refusal to nmake the reference shal
be at liberty to pursue such other remedy as may be available to him
under the |aw such as filing a wit petition or a civil suit.

By reference to limtation
Under Section 18 the witten application requiring the matter to
be referred by the Collector for the deternination of the Court shall be
filed within six weeks fromthe date of the Collector’s award if the
person nmaking it was present or represented before the Coll ector at
the time when he nade his award or within six weeks of the notice
fromthe Collector under Section 12(2) or within six nonths fromthe
date of the Collector’s award, whichever period shall first expire.
There is no such Iimtation prescribed under Section 30 of the Act.
The Coll ector may at any tine, not bound by the period of limtation
exerci se his power to nmake the reference. The expression 'the person
present or represented’ before the Collector at the tinme when he nade
his award woul d include within its nmeaning a person who shall be
deenmed to be present or represented before the Collector at the tine
when the award is made. No one can extend the period of limtation
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by taki ng advantage of his own wong. Though no limtationis

provi ded for naking a reference under Section 30 of the Act, needl ess
to say, where no period of Iimtation for exercise of any statutory
power is prescribed the power can neverthel ess be exercised only

within a reasonable period; what is a reasonable period in a given case
shal | depend on the facts and circunstances of each case.

The schenme of the Act reveals that the renmedy of reference u/s

18 is intended to be available only to a 'person interested’. A person
present either personally or through representative or on whom a

notice is served u/s 12(2) is obliged, subject to his specifying the test
as to locus, to apply to the Collector within the time prescribed u/s
18(2) to make a reference to the Court. The basis of title on which the
ref erence woul d be sought for u/s 18 woul d obviously be a pre-

existing title by reference to the date of the award. So is Section 29,
whi ch speaks of ’'persons interested . Finality to the award spoken of
by Section 12(1) of the Act is between the Collector on one hand and

the 'persons interested” on the other hand and attaches to the issues

relating to (i) thetrue area, i.e. neasurenent of the land, (ii) the val ue
of the land, i.e. the quantum of conpensation, and (iii) apportionnent
of the conpensation anong the 'persons interested’ . The ’'persons

i nterested’ would be bound by the award w thout regard to the fact
whet her they have respectively appeared before the Collector or not.
The finality to the award spoken of by Section 29 is as between the
"persons interested inter se and is confined to the issue as to the
correctness of the apportionnent. Section 30 is not confined inits
operation only to 'persons interested . It would, therefore, be
avai l abl e for being invoked by the "persons interested if they were
nei t her present nor represented in proceedings before the Collector,
nor were served with notice u/s 12(2) of the Act or when they claim
on the basis of a title comng into existence post award. The
definition of 'person interested speaks of 'an interest in conpensation

to be nade’. An interest coming into existence post award gives rise
to a claimin conpensation which has already been determ ned. Such
a person can al so have recourse to Section 30. |In any case, the dispute

for which Section 30 can be invoked-shall remain confined only (i) as
to the apportionnent of the anpbunt of conpensation or any part

thereof, or (ii) as to the persons to whomthe anmount of conpensation
(al ready determ ned) or any part thereof is payable. 'The State
claimng on the basis of a pre-existing right would not be a’ person
interested’ , as already pointed out hereinabove and on account of its
ri ght being pre-existing, the State, in such a case, would not be
entitled to invoke either Section 18 or Section 30 seeking

determ nation of its alleged pre-existing right. A'right accrued or
devol ved post award nay be determined in a reference u/s 30

dependi ng on Collector’s discretion to show i ndul gence, without any
bar as to limtation. Alternatively, such a right may be | eft open by
the Collector to be adjudicated upon in any independent |ega
proceedings. This viewis just, sound and logical as a'title post award
could not have been canvassed upto the date of the award and shoul d

al so not be left without remedy by denying access to Section 30.
Viewed fromthis angle, Section 18 and 30 woul d not overlap and

woul d have fields to operate independent of each other

We have entered into exam ning the schene of the Act and

exploring the difference between reference under Section 18 and the
one under Section 30 of the Act as it was necessary for finding out
answer to the core question staring before us. The power to acquire
by State the I and owned by its subjects hails fromthe right of eni nent
domain vesting in the State which is essentially an attribute of
soverei gn power of the State. So long as the public purpose subsists
the exercise of the power by the State to acquire the land of its
subj ects without regard to the wishes or willingness of the owner or
person interested in the land cannot be questioned. (See Scindia
Enpl oyees’ Union Vs. State of Miharashtra and Ors., (1996) 10
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SCC 150, para 4 and State of Maharashtra Vs. Sant Jogi nder Singh

Ki shan Singh and Ors. 1995 Supp (2) SCC 475, para 7). The State

does not acquire its own land for it is futile to exercise the power of
enmi nent domain for acquiring rights in the [and, which already vests

inthe State. It would be absurdity to conprehend the provisions of
Land Acquisition Act being applicable to such | and wherein the
ownership or the entirety of rights already vests in the State. 1In other

words, the |and owned by the State on which there are no private

rights or encunbrances is beyond the purview of the provisions of the
Land Acquisition Act. The position of lawis so clear as does not

stand in need of any authority to support. Still a few decided cases in
poi nt may be referred since avail abl e.

In Collector of Bonbay v. Nusurwanji Rattanji Mstri &

O hers (supra) this Court held that when the Governnent acquires

| ands under the provisions-of the Land Acquisition Act, it must be for

a public purpose, and with a viewto put themto that purpose, the

Gover nment, acquires the sumtotal of all private interests subsisting in
them If the Governnment has itself an interest in the land, it has only
to acquire the other interests outstanding thereof so that it mght be in
a position to pass it on absolutely for public user. An interesting
argunent was advanced before the Suprene Court. It was submtted

that the right of the Government to | evy assessnent on the lands is an
"encunbrance’ and that encunbrance is capable of acquisition. The

Court held that the word 'encunbrance’ as occurring in Section 16

can only nean interests in respect of which a conpensation was made
under Section 11 or could have been clained. - It cannot include the
right of the Governnment to | evy assessnent on the |ands. The Act

does not contenplate the interest of the Governnment in any |and being
val ued or conpensation bei ng awarded therefor.

In Secretary of State Vs. Sri Narain Khanna AlIR 1942 PC

35 it was held that where the Governnent acquires any property
consi sting of land and buil di ngs and where the | and was subj ect -
matter of the CGovernnent grant, subject to the power of resunption
by Governnment at any tine on giving one month’s notice, then the
conpensati on was payable only in respect of such buildings as may
have been authorized to be erected and not in respect of theland.

In "In the matter of the Land Acquisition Act . Govt. of

Bonbay Vs. Esufali Sal ebhai’ 34 Bom 618 (at page 636), Batchel or

J held that the Governnent are not debarred from acquiring and
payi ng for the only outstanding interests nerely because the Act,
which primarily contenplates all interests as hel d outside
CGovernment, directs that the entire conpensati on based upon the
mar ket value of the whole |and nust be distributed anmong the
claimants. The CGovernnent was held liable to acquire and pay only
for the super-structure as it was already the owner of the |and.

In ' Deputy Collector, Calicut Division Vs. Aiyavu Pillay, 9 Ind

Cas 341 (Mad), Wallis, J. observed that the Act does not contenpl ate

or provide for the acquisition of any interest which already belongs to
Governnment in |and which is being acquired under the Act but only

for the acquisition of such interests in the |l and as do not al ready

bel ong to the Governnent.

In Collector of Bonbay v. Nusurwanji Rattanji Mstri &

QO hers (supra), the decision in Esufali Sal ebhai’s case and Ai yavu
Pillay's case were cited with approval. Expressing its entire

agreement with the said views the Court held that when Governnent
possesses an interest in land which is the subject of acquisition under
the Act, that interest is itself outside such acquisition because there
can be no question of CGovernment acquiring what is its own. An
investigation into the nature and value of that interest is necessary for
determ ning the conpensati on payable for the interest outstanding in
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the claimants but that would not nmake it the subject of acquisition. In
| and acquisition proceedings there is no value of the right of the
Covernment to |l evy assessnent on the lands and there is no award of
conpensation therefor. It was, therefore, held by a Division Bench of
Judi ci al Conmi ssioners in Mhanmmad Waj eeh Mrza Vs. Secretary

of State for India in Council AIR 1921 Qudh 31 that the question

of title arising between the Governnent and another clai mant cannot

be settled by the judge in a reference under Section 18 of the Act.
When the Governnent itself clainms to be owner of the Iand there can
be no question of its acquisition and the provisions of the Land

Acqui sition Act cannot be applicable. In our opinion the statenent of
| aw so made by the | earned judicial comm ssioners is correct.

The Col |l ector acts as a representative of the State whil st

hol di ng proceedi ngs under the Land Acquisition Act. 1In fact, he
conducts the proceedings on behalf of the State. The award of the
Col l ector is not the source of the right to conpensation; it is the pre-
exi sting right which i's recognized by the Collector and gui ded by the
findings arrived at in determ ning the objections, if any, the Collector
guantifies the amount of conpensation to be placed as an offer of the
appropriate Governnment to the owner recogni zed by the State. The

of feree may accept or declinethe offer. It he accepts the offer and the
Covernment takes possession over the land, the title of the offeree is
ext i ngui shed and vests absolutely in the Government free from al
encunbrances. The power to nake an award under Section 11 and to

nake a reference under Sections 18 or 30 of the Act is a statutory
power. The sweep of jurisdiction of Court to determine the disputes is
al so statutory andis controlled by the bounds created by Section 17 or
30 whereunder the reference has been nmade to the Court. The power

has to be exercised to the extent to which it has been conferred by the
Statute and on availability of pre-existing conditions on the

avai lability of which and which al one the power can be exercised.

Award made by the Collector is final and conclusive as between

the Collector and the 'persons interested , whether they have appeared
before the Collector or not, on twoissues : (i) as to true area, i.e.
neasur enent of |and acquired, (ii) as to value of the land, i.e. the
amount of conpensation, and (iii) as to the apportionment of the
conpensati on anong the 'persons interested” again, between the

Col l ector and the ’'persons interested -and not as anongst the 'persons
interested’” inter se. In the event of a reference having been sought for
u/s 18, the Collector’'s award on these issues; if varied by Gvil Court,
shal | stand superseded to that extent. The schene of the Act does not
attach a simlar finality to the award of the Collector on the issue as to
the person to whom conpensation is payable; in spite of the award by

Col  ector and even on failure to seek reference, such issue has been

| eft available to be adjudicated upon by any conpetent forum

In Nusserwanj ee Pestonjee Vs. Meer Mynoodeen Khan

Wil | ud Meer Sudroodeen Khan Bahadoor, 6 Moo Ind App 134 their

Lordshi ps of the Privy Council have held that wherever jurisdictionis
given by a Statute and such jurisdiction is only given upon certain
specified terms contained therein it is a universal principle that those
terms should be complied with, in order to create and raise the
jurisdiction, and if they are not conplied with the jurisdiction does not
arise. The Privy Council decision above-said was followed and the
statenment of |aw nade therein approved by this Court in Kothanmasu
Kanakar at hamma and Ors. Vs. State of Andhra Pradesh and O's.

AR 1965 SC 304. This Court held that under the Land Acquisition

Act the matter goes to the Court only upon a reference nade by the
Col l ector and there is no doubt that the jurisdiction of the Court arises
solely on the basis of a reference nade to it. The Court can adjudicate
upon the matter referred to it but the Court is certainly not invested
with the jurisdiction to consider a matter not directly connected with it
and this is not a matter of nere technicality. A case of |ack of
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i nherent jurisdiction will not be cured by nere failure to object to the
proceedi ngs before the Court on the ground of an absence of reference

on matters not referred. There can be no waiver or acqui escence.

I ndeed, when there is an absence of inherent jurisdiction, the defect
cannot be wai ved nor can be cured by acqui escence,

To sumup the State is not a 'person interested” as defined in

Section 3(2) of the Act. It is not a party to the proceedi ngs before the
Collector in the sense, which the expression 'parties to the litigation
carries. The Collector holds the proceedings and makes an award as a
representative of the State Governnent. Land or an interest in |and
pre-owned by State cannot be subject matter of acquisition by State

the question of deciding the ownership of State or hol ding of any
interest by the State Governnent in proceedi ngs before the Coll ector
cannot arise in proceedings before the Collector (as defined in Section
3(c) of the Act). [If it was a government |and there was no question of
initiating the proceedings for acquisition at all. The CGovernnent
woul d not ~acquire the1and, which already vests init. A dispute as to
pre-existing right or interest of the State Governnent in the property
sought to be acquired is not a dispute capable of being adjudicated
upon or referred to the Cvil Court for determ nation either under
Section 18 or Section 30 of the Act. The reference made by the
Col l ector to the Court was wholly w thout jurisdiction and the G vi
Court ought to have refused to entertain the reference and ought to
have rejected the sane. Al the proceedings under Section 30 of the
Act beginning fromthe reference and adjudication thereon by the

Cvil Court suffer fromlack of inherent jurisdiction and are therefore
anullity liable to be declared so.

However, we would like to clarify our decision by sounding

two notes of caution. Firstly, the quashing of the proceedi ngs under
Section 30 of the Land Acquisition Act woul d not debar the State

from pursui ng such other Iegal renedy before such other forum as

may be available to the State Governnent and on the nerits and the

mai ntai nability thereof we express no opinion herein, 'Secondly, the
situation in | aw woul d have been entirely different if the title of the
appel | ant woul d have cone to an end by any event happeni ng or

change taking place after the nmaking of the award by the Col lector as
was the case in Dr. GH Gant Vs. State of Bihar (1965) 3 SCR

576. The title of Dr. Chosh had come to an end by change of l'aw
referable to a date subsequent to the making of the award. In this
context it was held "there is no reason why the right to

claima reference of a dispute about the person entitled to
conpensati on may not be exercised by the person on whomthe title

has devol ved since the date of the award" and "there is nothing in
Section 30 which excludes a reference to the Court of a dispute raised
by a person on whomthe title of the owner of |and has, since the
award, devol ved".

For the foregoi ng reasons, the appeal is allowed, the judgnent
of the Division Bench is set aside and that of the'learned Single Judge
restored with costs throughout.




