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ACT:

Constitution of India, Art. 311--Qpportunity to show
cause, against dismssal--Departnental enquiry is vitiated
if officer concerned is not given reasonable opportunity of
conducting his defence.

Punj ab Police Rules--Oficer charged with inefficiency
within nmeaning of R 16. 25(2)--Adverse reports relating to
1941 and 1942 not rel evant when officer allowed to cross
efficiency bar in 1944.

HEADNOTE:

The respondent was a Sub-I|nspector of Police  and had
served as such in various places which are now in Pakistan
bef ore being posted to Gurgaon in 1948. Hi s confidentia
"service reports upto 1940 were satisfactory. In 1941 and
1942 he got bad reports. However he was allowed to cross
the efficiency bar in 1944. The reports relating to 1945
and 1946 were again adverse. In 1948 the report charged him
with having taken bribe in a particular case, but the charge
was on enquiry-found to be false. On Cctober 12, 1949 he
was served with a charge sheet setting forth extracts from
his confidential character roll inmputing inefficiency. and
| ack of probity while in service from1941 to 1948. He was
asked to answer to the prima facie charge of inefficiency as
envi saged i n paragraph 16.25(2) of the Punjab Police Rules.
A departmental enquiry was held and the enquiry officer in
1950 recommended his dismissal. After a further show cause
notice the respondent was dismssed from service. He
thereupon filed a suit in which he challenged his dismssa
as wongful on the grounds inter alia that (i) Reports
relating to the years 1941 & 1942 shoul d not have been taken
into consideration against him (ii) that the enquiry
officer did not allow himto examne in defence the officers
who had witten adverse reports against him and other
wi t nesses who coul d have thrown Iight on these reports. The
trial court decreed the suit and the H gh Court also held in
the appellant’s favour mainly on the ground that Art. 311 of
the Constitution had not been conplied with. |In appeal to
this Court by the State of Punjab
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HELD : (i) Reports earlier than 1944 should not have
been considered at all inasmuch as the respondent was
allowed to cross the efficiency bar in that year. It was
unt hi nkable that if the authorities took any serious view of
the charge of dishonesty and inefficiency contained in the
confidential reports for 1941 and 1942 they could have
overl ooked the sanme and recomrended the case of the officer
as one fit for <crossing the efficiency bar in 1944,
Moreover there was no specific conplaint in either of the
two years and at best there was only room for suspicion re-
gardi ng his behaviour. [699 H|

(ii) On the facts of this case it was inpossible to
hol d that the respondent had been gi ven reasonabl e
opportunity of conducting his defence before the enquiry
of ficer. It was clear that if the enquiry officer had
sunmoned at | east those w tnesses who were avail abl e and who
could have thrown sone light on the reports nade against
the, - respondent the report mght will have been different.
Refusal of the right to exam ne witnesses who had nmade
general riemarks agai nst the respondent’s character and were
avai | abl e for exam nation at the enquiry anounted to denia
of a reasonable opportunity of showi ng cause against the
action proposed. Although the case was governed by Art. 311
as it stood prior to its
695
amendnment in 1963 the respondent could not be deprived of an
effective right to make representati on agai nst the action of
dismssal. [701 F-G 703 C D

In this view the appeal by the State of Punjab nust
fail.

Sadananda Mohapatra v. State, A l.R 1967 Oissa 49 and
State of Jamu & Kashmir v. Bakshi Ghul'am Mohamed,  [1966]
Supp. S.C R 401, distinguished.

State of Orissa v. Sailabehari;, AR 1963 Oissa 73,
referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDI CTI ON: Givil Appeal No. 2348 O
1966.

Appeal fromthe judgnent and decree dated Septenber 6,
1962, of the Punjab High Court in Regular First Appeal No.
53 of 1956.

V. C. Mahajan, for the appellant.

N. S. Bindra and B. Datta, for the respondent.

The Judgrment of the Court was delivered by

Mtter, J. By this appeal the State of Punjab chall enges
the judgnment and order of the Punjab H gh Court. uphol ding
the decree of the Subordinate Judge, Gurgaon declaring that
the disnissal of the respondent from service was illegal and
i noperative. The respondent, a Sub Inspector of Police was
called wupon to answer a charge framed on October 12, 1949
setting forth extracts fromhis confidential character  rol
-showing his inefficiency and lack of probity while in
service from 1941 to 1948 and to submit his answer to the
prima facie charge of inefficiency as envisaged in paragraph
16. 25(2) of the Punjab Police Rules.

The respondent had joined the police service and had
served as a Sub Inspector in various places which are nowin
Paki stan before he was posted to Gurgaon in the year 1948.
It appears that the view taken of his conduct and reputation
by his superior officers, over the years was not consistent.
In sone years he got what is known as a 'B certificate and
in others an A certificate. According to rule 13.17 of
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the Punjab Police Rules, Superintendents of Police had to
prepare personally and submt annually to the Deput y
| nspector-General of Police confidential reports in the form
prescribed on the working of all Assistant Sub Inspectors
and Sub I nspectors serving under them The reports were to
be of two kinds A" and "B and to be narked as such. An
"A report was for recomrending that increnental pronotions
should not be withheld while a "B report was to contain a

recomendati on for reasons to be fully stated, t hat
i ncremental pronotions should be withheld. The rule further
shows that the purport of all "B reports was to be formally
conmuni cated to the officer

696

concerned and his witten acknow edgrment to, be taken. It

al so prescribed that the subm ssion of two successive 'B
reports regarding an officer would result, automatically in
the institution of departmental  proceedi ngs against himwth
a view to stoppage of -increnent.

The puni'shnent's which could be awarded departnentally
are set out in rule 16.1 and under. rule 16.2(1) disnissa
is to, be-awarded only for-the gravest acts of m sconduct or
as the cunulative effect of continued misconduct proving
incorrigibility and conplete unfitness for police service.
Rule ) 6.24 sets out the procedure to be followed in
-departnental enquiries. The sum and substance of rule
16.24 is that in case the police officer did not adnit the
m sconduct

"the officer 'conducting the enquiry shall proceed to
record such evidence, oral and documentary, in proof of the
accusation as is available and  necessary,to support the
char ge. Whenever possible, wtnesses shall be  exam ned
direct, and in the presence of the accused, who 'shall be
given opportunity to take notes of ~their statenents and
cross-exanine them The officer conducting the enquiry is
enpowered, however,, to bring on to the. record t he
statement of any w tness whose presence cannot, in the
opi nion of such officer, be procured w thout undue del ay and
expense or inconvenience, if he considers such 'statenent
necessary, and provided that it has been recorded and
attested by a police officer superior in rank to the accused
officer or by a nmagistrate, and is signed by the person
maki ng
Further the accused officer was required to state the
defence witnesses whomhe wished to call together with a
summary of the facts as to which they would testify. The
enquiring officer was enmpowered to refuse to hear any
wi t nesses whose evidence he considered woul d be “irrel evant
or unnecessary in regard to the specific charge franed.

Under rule 16.25(1) a police officer called upon to
answer a charge of msconduct nust be gi ven every
opportunity of proving his innocence. Under sub-rule (2) of
this rule, charges need not be framed in relation only to a
specific incident or act of misconduct and when reports
received. against an officer or a prelimnary enquiry  show
that his general behavi our has been such as to be wunfitting
his position or that he has failed to reach or maintain a
reasonable standard of efficiency he may and should be
charged accordingly, and a finding of guilty on such a
697
charge would be wvalid ground for the infliction of any
aut hori sed departnental puni shnent which mght be considered
suitable in the circunstances of the case.

The confidenti al reports extracts, wher eof wer e
contained in the charge sheet make it <clear that the
respondent was being accused of |aziness and ineffectiveness
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and as having a doubtful reputation as to his honesty.
Excepting for the year 1948 wherein a specific instance of
corruption was charged against himthe other reports only
contained generally adverse renarks. For instance the
remarks against himfor the year 1941 were to the effect
that he was "lazy and ineffective and that he had been
war ned for dishonesty, |aziness and |lack of control." In the
year 1942 When he was posted at Dera Gazi Khan his annua
confidential report showed that although there were no
definite conplaints he had not shown any outstanding ability
or energy. The Superintendent of Police was not certain
about hi & honesty -but had no special conplaints against
him The respondent was not allowed to cross the efficiency
bar in that year in view of his past reports.

It is the comobn case of the parties that t he
respondent was allowed to cross the efficiency bar in 1944.
in 1945 he was transferred to Montgonmary And dot a 'PB
report ~and his honesty was characterised as doubtful. He
got anot her warni ng in that vyear. In 1946 the
Superi nt endent of Police remarked that he was a failure as a
Station House Oficer and was slow to carry out orders and
had no grip on his staff. | The Deputy Inspector GCeneral of
Police, Miltan Range; sumed up his 16 years’ service wth
the note

"From al I accounts he is one of the worst Sub
I nspectors in the Range and  the departnent
will' be well rid of him if action wunder r.
16.25(2) can be successfully ‘taken against
him “Action under r. 16.25 cannot succeed at
present . but his past record is such that any
further conplaint should warrant . his dis-
m ssal . "
In the confidential reports of the year 1946, t he
Superi ntendent of Police, Mizaffargarh, stated that he was
not honest and was very poor on - parade. The Deputy
I nspector General, Miltan Range gave hima third warning.
The Superintendent of Police, Mizaffargarb, however renmarked
that although his previous record was unsatisfactory he
appeared to be trying to nend hinself. |In the year 1948 he
got a 'C report and the Superintendent of Police described
himas "thoroughly corrupt” The S.P. further remarked that
"This officer fell to unheard of depths of
noral degradation in corrupt practices  while
posted to City
698
Rewari inasmuch as he changed the opi um
recovered by himearlier with Rasaunt for Rs.
1, 000/ -bri be and then made over the opium for
sale in the black market. He was known to
have mixed up with bad characters, ganblers
and Ri shawat dal al s. "
According to the charge sheet the attested copies of | these
reports were to be used as evidence agai nst him
In regard to the year 1948 and the charge above
nmentioned it is enough to say ;hat an enquiry was held
against him and he was held entitled to an honourable
acquittal.
The respondent pleaded not guilty to the charge and
filed a list of 63 witnesses whom he sought to examine in

his defence. He al so gave a summary of the facts about
which each of the witnesses was to depose. The enquiry
officer allowed himto exam ne 21 witnesses in defence. No

wi tness was exam ned on behalf of the departnent. On 25th
May 1950 Bishanbar Das, Superintendent of Police made a
report that the charge had been fully brought hone to the
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respondent and it was suggested that he shoul d be di sm ssed.
The Deputy Inspector Ceneral asked himto show cause why he
should not be dismissed fromservice. After receipt of a
witten representation made by the respondent and recording
his statenent the Deputy |nspector General passed an order
di sm ssing the respondent from service.

The respondent then filed his suit in the court of the
Subordi nate Judge, Gurgaon, wherein his nain conplaint was
that the enquiring officer did not record any evidence in
support of the charge nor were the persons meking the
reports examned direct and in his presence with opportunity
to him to crossexam ne the persons who had nmade those
reports : he also averred that good reports earned by him
during his long period of service had not been taken into
account. He also pleaded that he had been allowed to cross
the efficiency bar in Decenber 1944 and had been given a
sel ection grade in-1, 945:

It~ was wurged before us that the crossing of the
efficiency bar nust be regarded as giving hima clean bil
up to that date and in view of this the reports of 1941 and
1942 should not have beentaken into consideration against
hi m

As regards the reports for the years 1945 and 1946 the
respondent’s conplaint was that the " Superintendent of
Police. Montgomary, was for certain conmunal reasons biased
against him As regards the reports for the period May 27,
1946 to 30th June 1946 and the rest of the year the sane had

been nade by Shanmsheer Singh and Sadat Ali, Superintendents
of Police of

699

Muzaf f ar gar h. Shansheer Singh had given him no adverse
remark and had left the colum of honesty in the report
“bl ank" . Sadat Ali who was biased agai nst™ the respondent

got the word "no" typed opposite the colum of honesty. The
report for the year 1948 was based nainly on the opium case
and as he had been cleared of the charge in respect of @ that
case, there was no foundation for ‘the report for that year
Further the order of dismssal was in violation of r. 16.2
as this punishment was to be awarded for the gravest acts of
m sconduct or as the cunulative effect —of cont i nued
m sconduct proving incorrigibility and conplete unfitness
for police service which facts did not exist in his case. A
further conplaint was made that the enquiry officer did not
care to sumon A L. Chopra, the Rehabilitation Inspector
and Captain Chuni Lal, Ex-nilitary man although they had
been allowed to be exam ned previously. The deposition of
Ram Chander, Assistant Surgeon, a defence witness was not
typed out and nade a part of the record ‘although his
deposition was noted by the stenotypist in the note  book
The order of disnissal was passed by the Deputy Inspector
CGeneral without considering this evidence. Besides the
above, the evidence of well placed officers |like Deputy
Conmi ssi oners, Superintendents of Police, Sub Divisiona
Magi strates and others who had testified to the respondent’s
ef ficiency, honesty and reliability were totally ignored.
The Subordinate Judge held that the charge franed
against the respondent was vague and indefinite and the
enquiry was. unfair and inadequate because sonme of the
authors of the reports adverse to the respondent, though
avail -abl e, were not produced to enable the respondent to
cross-examne them that oral and, docunentary evidence
sought by the respondent was withheld and as such no
reasonabl e opportunity of defence was afforded to him in
the result he held that the requirements of Art. 311 of the
Constitution had been violated and the order of disnissa




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

was i noperati ve.

The High Court did not agree that the charge was vague
but focussed its attention mainly on the question as to
whet her there had been a substantial conpliance wth the
requirements of Art. 311 and whether the enquiry conforned
to the principles of fairplay and nat ur al justice.
Considering the Service Rules already nentioned the High
Court observed that there was no dispute that reports till
1940 were generally favourable to the plaintiff.

In our view reports earlier than 1942 should not have
been considered at all inasnmuch as he was allowed to cross
the efficiency bar in that year. It is unthinkable that if
the authorities took any serious viewof the charge of
di shonesty and inefficiency contained in the confidentia
reports of 1941 and 1942 they could
700
have overl ooked the sane and reconmended the case of the
of ficer as one fit for crossing the efficiency bar in 1944,
It wll 'be noted that there was no specific conplaint in
either of the two years and at best there was only room for
suspi ci on-regardi ng, his behaviour
It further appears from the judgnent of the Hi gh Court
based minly on the l'engthy finding of the, Superintendent
of Police, Bishanbar Das dated 25th May 1950 that from 1942
to April 1945 the respondent got 'A class reports,though
his superior officers were not certain ‘as regards his
honesty. H's integrity was, considered to be doubtful in
the succeeding reports up to 31st Decenber 1946. As regards
the first half of 1947 the Superintendent of  Police had
noted that he was not in a position to nake any remark about
hi s honesty as he had not seen the respondent s work at any
police station. The Deputy Conmi ssioner however  renmarked
that his work was quite satisfactory, and he was' honest.
For the remaining part of 1947 he received an 'A | ‘report
from the District Superintendent of Police who also stated
that the respondent seenmed to be honest and conpetent.

There can be no doubt that the 1948 report was a very
danmaging one and if the allegations contained therein had
any substratumof truth, the respondent could be disnissed
fromservice on the strength .of the charges based on’ those
al l egations al one. But, as already noted, the respondent was
cl eared of this charge

The H gh Court opined that the enquiry officer
Bi shanbar Das, should not have neglected to summon five
officers who nmde reports about the respondent” and were

available for examination at the enquiry. They wer e
Chuni | al Ml hotra, Choudhry Roshan Lal, Deputy Conmi ssioner
Shri  Ismail. Shri, Holiday and Shri Sant Prakash Singh

According to the H gh Court the defence of the respondent in
the enquiry being that the reports against him were / based
upon no sufficient data and/or were nmade partly because of
the poisoning of the mnd of the District Superintendent of
Police by the Deputy Superintendent of Police on communa

considerations the only way the respondent could -have
substantiated - his defence version would be by putting
guestions to the reporting officers if nmade avail abl e during
the enquiry. One of the above officers Shamsher Singh was
actually examined as 'the respondent’s witness in the suit
and his evidence showed that he had left the colum for
honesty in the report for 1946 bl ank as he had not seen the
respondent at his work. This evidence went to showthat if
he had been exam ned by the enquiry officer a portion of the
report taken in consideration against the respondent would
have been found to be without substance. Another officer

Chunil al Ml hotra though not exam ned before the enquiry
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officer was <called in defence in the suit. Al that he

could say., was that he had received conplaints against the
respondent but he did not renenber whether they were oral or
inwiting. The High Court justifiably comrented that there
was no sufficient reason for the enquiry officer refusing to
summon  Chunilal Ml hotra. On an overall consideration of
the facts the H gh Court took the view that
"The approach of the enquiry officer was such
that whatever be the testinmny of ot her
wi tnesses, it could not undo the effect of the
reports -nmade by the superior officers about
the plaintiff."
In other words the enquiry officer shut his mnd to the
testinony, afforded by a |arge nunber of w tnesses including
a Deputy comm ssioner, Under Secretary, two Superintendents
of Police, a few Magi strates and sone Deputy Superintendents
of Police who had given evidence about the respondent’s
reput ati on and wor k-

Further the Hi gh Court took the view that the renmarks
of the Deputy inspector General of Police against the
respondent in the year 1948 that he was not worth being
retained in service had influenced the entire approach of
the enquiry officer who was a subordinate to the Deputy
I nspector General of Police. The. Deputy Superintendent of
Police Lekhraj examned at the hearing of the suit by the
respondent and to whom another _enquiry agai nst t he
respondent had been entrusted earlier by Bishanbar has the
inquiry officer, told the court that when he (Lekhraj)
exonerated the respondent in the other enquiry,  Bi shanbar
Das had sent for him _and told him that the hi gher
authorities wanted to take serious action to the extent of
di sm ssal of the respondent.

In our viewthe High Court arrived at the ' correct
concl usion and on the facts of this case it is inpossible to
hol d that the respondent had been gi ven reasonabl e
opportunity of conducting his defence before the enquiry
of ficer. From what we have stated it is clear that if the
enquiry officer had sunmoned at |east those witnesses who
Were avail able and who coul d have thrown some |ight on the
reports made agai nst the respondent the report might well
have been different. W cannot also | ose sight of the fact
that charge based on the reports for the years 1941 and 1942
shoul d not have been | evell ed agai nst the respondent.

Learned-counsel for the appellant- relied on two
decisions of the Oissa Hgh Court in support of his
contention that it was not necessary to exam ne the authors
of the confidential reports against | the respondent. in
sadananda Mbhapatra v. State(’) the court considered the
guestion as to whether reasonable Qpportunity had
(1) AI.R 1967 Oissa 49.

702

in fact been given to the petitioner before the punishing
authority ,had made use of the adverse remarks in the
confidential <character -roll. According to the H gh Court
the petitioner in his exam nation to the second show cause
notice had referred to the good services that he had
rendered to the departnent. The High Court , observed that
the fact that the petitioner had done good work Iled the
puni shing authority to inmpose a |esser punishment and thus
the confidential roll had hel ped the petitioner. It also
appears fromthe judgnent that the punishing authority in
that case had ,during the personal hearing discussed the
confidential character with the petitioner and accordingly
the High Court was of opinion that even though the adverse
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remarks in the petitioner’s confidential character roll were
not included in the second show cause -notice inasnuch as
the same had been di scussed at the personal hearing it could
not be said that no reasonabl e opportunity had ’'been given
to the petitioner,

In our view the facts in this case are entirely
different. The respondent before us wanted an opportunity
by exami ning the witnesses nentioned by himto explain away
the circumstances .which had led to the making-of the
adverse remarks and he was , given no such chance.

The second authority relied on for the appellant was

State of Orissa v. Sailabehari(1l). |In this case the entry
in the diary of a Deputy Collector went to show that the
Special Assistant Agent, -'i.e., the respondent, had no

reputation for honesty.  The diary -nentioned the source of
information on which the remarks were based and although
none of the informants figured as wtnesses in t he
departnmental enquiry the touring officer was exanm ned as a
witness and his tour diary proved at the inquiry and the
respondent ~had been given an opportunity to cross-exam ne
hi m "On__those facts the Hgh Court of Oissa after
di scussing this -position, took the view that although
insufficient for the establishment of a crimnal charge the
position was different in the case of departnental enquiries
wher e puni shnent / could be based -nerely on genera
reputation for corrupt conduct.

In our view there was no flaw inthe enquiry which the
Oissa High Court was called upon to-exam ne in that case
and the -above dictumof the High Court was not really
called for.

Learned counsel also wanted to rely on a -decision of
this Court in State of Jamu and Kashmir v. ~Bakshi. Ghul am
Mohamed (2) where the Court was dealing wi'th t he
proceedi ngs , of a Conmi ssion of Inquiry under the Conm ssion
of Inquiry Act.

(1) AI.R 1963 Oissa 73.

(2) [1966] Supp. S.C.R 401.

703

Section 10 of that Act gave the delinquent a right 'to be
heard-but only a restricted right. of cross-examnation

i.e., it was confined only to the witnesses called to depose
against the person demanding the right. It was further
observed that as "the Act did not contenplate a right of
hearing to include a right to cross-examne" "it ~wll ~ be

natural to think that the statute did not-intend that in
other- cases a party appearing before he Commi ssion should
have any further right of cross-examination'. Onthe facts
before it the Court canme to the conclusion that no case had
been nmde by Bakshi Ghul am Mobhammad that rules of natura
justice required that he should have a right to cross-
exam ne all the persons who had sworn affidavits supporting
the all egati ons nade agai nst him

In our opinion the above observation regarding the
[imt of the right to cross-exam ne dissociated from the
context in which it was nade cannot help the appellant.
Al t hough the case is governed by Art. 311 as it stood prior
to its anmendnment in 1963 the respondent could not be
deprived of an effective right to make representation
agai nst the action of dismssal. |In our opinion, refusal of
the right to exam ne witnesses who had made general remarks
agai nst his character and were avail able for exam nation at
the inquiry amounted to denial of a reasonable opportunity
of showi ng cause agai nst the action

In the result we hold that the H gh Court cane to the
correct conclusion and the appeal should be dismssed wth
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costs.
G C
704

Appeal

di sm ssed.




