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ACT:

Servi ce Jurisprudence-Di sm ssal ~order passed by the
conpetent authority dispensing with an enquiry under Rule
14(ii) of the Railway Servants (Discipline and Appeal) Rul es
1968 read with Proviso (b) to Article 311(2) of the
Constitution Majority of charges of appellant’s m sconduct
are in relation to conpetent authority who dismssed him
Doctrine of bias-Accusser cannot be a judge of his own
cause- Natural Justice, Principles, violated.

HEADNOTE

The appellant was working as a senior clerk “in the
office of the chief Commercial Superintendent.” Northern
Rai | way, Varanasi on May 22, 1982, the senior Conmercia
officer wote a letter to himcalling upon himto offer his
explanation in regard to twel ve char ges of gross
i ndiscipline, nostly relating to the Deputy  Chi ef Conmercia
Superintendent. The appellant submitted his explanation to
the charges by his reply dated June 9, 1982. On the very
next day, the Deputy Chief Commercial Superintendent served
a second notice upon the appellant saying that' the
expl anation offered by him was not convincing but/ that
anot her chance was being given to him to offer his
explanation regarding the specific charges which were
conveyed to himearlier. By this letter, the appellant was
also called wupon to submt his explanation wthin three
days’ as to why deterrent disciplinary action should not be
taken against him The appellant submtted his further
expl anati on on June 14, 1982, but on the very next day, the
Deputy Chief Commercial Superintendent passed an order
di smssing him fromservice on the ground that he was not
fit to be retained in service.

The appellant filed a wit petition in the H gh Court
of Allahabad challenging the order of dism ssal on various
grounds. The wit petition was disnmissed and hence the
appeal special |eave of the Court.

Al'l owi ng the appeal, the Court.
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HELD: 1: 1. The order of dism ssal passed against the
appel l ant stands vitiated for the sinple reason that the
issue as to who, between the appellant and Respondent No. 3
(the dismssing authority) was speaking the truth was
deci ded by Respondent No. 3. The mmin thrust of the charges
agai nst the appellant related to his conduct qua Respondent
3. Therefore, it was not open to the latter to sit in
Judgnent over the explanation offered by the appellant and
deci ded that the explanation was untrue. No person can be a
judge in his own
303
cause and no witness can certify that his own testinmony is
true. Any one who has a personal stake in an enquiry mnust
keep hinself aloof fromthe conduct of the inquiry. [306 F-

H
1: 2. On the facts of the case, the illegality touching
the proceedi ngs which ended in the dismssal of the
appel lant 'is "so patent and |loudly obtrusive that it |eaves
an indelible stanp of infirmty" on the decision of
Respondent No.3. [307 B-(]
2. From the charges 2 to 7 and 11, it is obvious that
if an enquiry were to be held into the charges franed
agai nst the appellant,” the principal. witness for the
Depart ment woul d have been Respondent No. 3 (the disn ssing
authority) hinself as the nmin accuser and the target of
appel l ant’s m sconduct. Surprisingly, the explanation dated
June 9, 1982 of the appellant to the letter of accusation
dated May 22,1982 was considered onits merits by Respondent
hi nsel f. Thereby, the accuser becane the Judge. [305 GH
306 A
Not only that, the further explanation submtted by the
appel  ant was considered by Respondent No. 3 hinself. The
order of dismissal dated June 15, 1962 which was issued by
Respondent No. 3 recites that he was fully satisfied that it
was not reasonably practicable to-hold an inquiry into the
appel l ant’ s conduct as provided by the Rules and that he had
cone to the conclusion that the appellant was not fit to be
retained in service and had, therefore, to be dismssed,
Evi dently, Respondent 3 assessed the weight of his own
accusations against the appellant and passed a judgment
which is one of the easiest to pass, nanely, that he hinself
was truthful person and the appellant a liar. In doing this
Respondent No. 3 violated a fundanental principle of natura
justice. [305 B-C, 306 F]
The State of U P. v. Mhanmad Nooh [1958] SCR 595,
referred to.
3. The contention that inspite of the above 1ega
position, the appellant does not deserve the assistance of
the court, since he was habitually guilty of acts subversive
of discipline cannot be accepted. In the first “place, to
hold the appellant guilty of habitual acts of indiscipline
is to assune sonething which remai ns unproved, Secondly, the
illegality from which the order of dismssal passed by
Respondent No. 3 suffers is of a character so grave -and
fundanental that the alleged habitual m sbehaviour on the
part of the appellant cannot cure or condone it. [307 C E]
4. The aviod needl ess conplications in working out the
mutual rights and obligations of the parties, the court
di rect ed:
(i) The appellant who is due to retire fromservice
shall be treated as having retired from service
with effect fromApril 1, 1984:

(ii) He shall be paid arrears of salary due until March
31, 1984 on the basis of salary |last drawn by him
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on June 15, 1982 without taking into account the
i ncrenents which he mght have earned subsequent
to that date:

304
(iii) The Provident Fund and gratuity shall also be paid
to the appellant as calculated in accordance with
the rules, as if no order of dismssal was passed
agai nst him and
(iv) he may not and shall not rejoin his duties and he
will be treated as on |eave between 23rd March,
1984 and 31st March, 1984. [307 F-H, 308 A-B]
JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 2613 of
1983.

Fromthe Judgment and order dated 19-11-82 of All ahabad
Hi gh Court inCvil Msc. Wit No. 8287 of 1982.

R K'Garg, S.N. Singh and D.K. Garg, for the appellant.

P.R - Midul, Mss A Subhashini, RN Poddar, C V.
Subba Rao and A. K Ganguli for the respondents.

The judgrment of the Court was delivered by

CHANDRACHUD, C.J. The appel |l ant was working as a senior
clerk in the office of the Chief Commrercial Superintendent,
Northern Railway, Varanasi. On My 22, 1982 the Senior
Commercial officer wote a letter to him calling upon him
to offer his explanation in regard to 12 charges of gross
i ndi sci pline. The appel |l ant submitted his explanation to the
charges by his reply dated June 9, 1982. On the very next
day, the Deputy Chief Commercial Superintendent  served a
second notice upon the appel | ant, ~ saying t hat t he
expl anation offered by him was not~ convincing but that
anot her chance was being given to him to offer his
expl anati on regarding the specific charges which were
conveyed to himby the letter of May 22, 1982. By this
letter, the appellant was also called upon to submt his
explanation wthin three days as to why det errent
disciplinary action should not be taken against him The
appel l ant submitted his further explanation - on June 14,
1982, but on the very next day, the Deputy Chief Conmercia
Superintendent passed an order dism ssing himfromservice
on the ground that he was not fit to be retained in service.

The appellant filed a wit petition in the H gh Court
of Allahabad challenging the order of dism ssal” on various
grounds. The Union of India, the Senior Conmercial officer
and the Deputy Chi ef Conmer ci al  Superi nt endent wer e
i npl eaded to that petition
305
as Respondents 1 to 3. That wit petition having been
dism ssed by the High Court, the appellant has filed this
appeal by special |eave.

The order dismssing the appellant from service was
passed by Respondent 3 under Rule 14(ii) of the Railway
Servants (Discipline and Appeal) Rules, 1968 read wth
Proviso (b) to Article 311(2) of the Constitution.
Respondent 3 recorded his reasons in witing for conming to
the conclusion that it was not reasonably practicable to
hold an inquiry into the conduct of the appellant in the
manner provided by the relevant rules, and thereafter, he
proceeded to pass the order of dism ssal w thout holding any
i nquiry.

Quite sone tinme was taken by the appellant’s counsel in
argui ng upon the true neaning and intendnent of the
Di scipline and Appeal Rules, 1968 and in urging that the
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appel | ant should have been afforded an opportunity of being
heard on the question as to whether, it was or was not
reasonably practicable to hold an inquiry into the charges
levelled against him It was also urged by the |earned
counsel that the fact that it was not reasonably practicable
to hold a full-fledged inquiry as contenplated by the Rul es,
did not justify the non-holding of any inquiry at all. W do
not propose to enter into the nerits of these contentions
since, the appellant is entitled to succeed on another
ground.

The letter dated May 22, 1982 whi ch cont ai ns
accusations of gross msconduct against the appellant
enunerates 12 charges, out of which Charges Nos. 2 to 7 and
11 refer to the appellant’s misconduct in relation to
Respondent 3. For exanple, ‘the second charge alleges that
the appellant entered the office of Respondent 3 and
chall enged him in-an offensive and derogatory [|anguage.
Charge No. 3 says that the appellant was in the habit of
forcing hinmself on Respondent 3 two or three tines every day
with petty conmplaints. Charge No. 4 alleges that the
appel l ant -stormed into the office  of Respondent 3 and
shouted at him using foul words. Charges 5, 6 and 7 contain
simlar allegations. ~The allegation contained in Charge No.
11 is to the effect that behaving as a |eader of goondas,
the appellant hired the services of other goondas and
created security problens for Respondent 3 and the nmenbers
of his famly. It is obvious that if an inquiry were to be
held into the charges franmed against the appellant, the
principal wtness for the Departnent would have been
Respondent 3 hinself as the main accuser and the target of

appel lant’s m sconduct. It is surprising in this context
that the
306

expl anati on dated June 9, 1982 which was furnished by the
appel lant to the letter of accusation dated May 22, 1982 was
considered on its nmerits by Respondent 3 hinself. Thereby,
the accuser becane the judge. The Iletter witten to the
appel | ant by Respondent 3 on June 10, 1982 says:

"I have carefully gone. through your defence
expl anation dated 9.6.82. to the charges givenin this
office letter of even No. dated 22.5.82 and the same is
not convincing at all. Before taking any action under
DD & AR, | wuld like to offer you another chance for
gi ving your explanation to the specific  charges
conveyed to you vide this office letter dated 22.5.82.

Pl ease subnmit your defence explanation wthin
three days as to why a deterrent disciplinary action
shoul d not be taken agai nst you".

The appellant submitted his further explanation,” which
al so was consi dered by Respondent 3 hinself.

The order of dismissal dated June 15, 1982 which was
i ssued by Respondent 3 recites that he was fully satisfied
that it was not reasonably practicable to hold an inquiry
into the appellant’s conduct as provided by the Rules and
that he had conme to the conclusion that the appellant was
not fit to be retained in service and had, therefore, to be
di smissed. Evidently, Respondent 3 assessed the weight of
his own accusations against the appellant and passed a
judgrment which is one of the easiest to pass, nanmely, that
he hinself was a truthful person and the appellant a liar
In doing this, Respondent 3 violated a fundanmental principle
of natural justice.

The main thrust of the charges against the appellant
related to his conduct qua Respondent 3. Therefore, it was
not open to the latter to sit in judgment over the
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expl anation offered by the appellant and decide that the
expl anati on was untrue. No person can be a judge in his own
cause and no witness can certify that his own testinony is
true. Any one who has a personal stake in an inquiry nust
keep hinmsel f al oof fromthe conduct of the inquiry.

The order of disnmissal passed against the appellant
stands vitiated for the sinple reason that the issue as to
who, between th
307
appel l ant and Respondent 3, was speaking the truth was
deci ded by Respondent 3 hinself.

In The State of Utar Pradesh v. Mhammad Nooh, 1 S. R
Das, C. J., observed, while speaking for the majority, that
the roles of a judge and a witness cannot be played by one
and the sane person and that it is futile to expect, when
those roles are conbined that the judge can hold the scales
of justice even. W nmay borrow the |anguage of Das, CJ.,
and record a finding on the facts of the case before us that
the illegality touching the proceedings which ended in the
di sm ssal' of the appellant is "so patent and |oudly
obtrusive that it |eaves an indelible stanp of infirmty" on
the decision of Respondent 3.

M. Midul, appearing on behalf of the respondent,
contended’ that though this may be the true | egal position
the appellant does not deserve the assistance of the Court
since, he was habitually guilty of ~-acts subversive of
di scipline. This argunment does not inpress us.

In the first place, to hold the appellant guilty of
habi tual acts of indiscipline s to assume sonething which
remai ns unproved. Secondly, the illegality from_ which the
order of dism ssal passed by Respondent 3 suffers is of a
character so grave and fundanental that the all eged habitua
m sbehavi our on the part of the appellant cannot  cure or
condone it.

In the result, we allowthe appeal and set aside the
judgrment of the High Court. The order dated June 15, 1982
whereby the appellant was dismissed from service is set
aside. In order, however, to avoid needl ess conplications in
working out the nutual rights —and obligations of the
parties, we direct that the appellant, who is due to retire
wi thin about six nmonths, shall be treated as having retired
fromservice wth effect fromApril 1, 1984. He shall be
paid the arrears of his salary due until March 31, 1984 on
the basis of the salary last drawn by himon June 15, 1982,
wi thout taking into account the increments which he m ght
have earned subsequent to that date. The provident fund and
gratuity shall also be paid to the appellant as cal cul ated
in accordance with the rules, as if no order of dismssa
was passed agai nst him The appellant may
308
not and shall not rejoin his duties. He will be treated as
on | eave between now and March 31, 1984.

The arrears of salary wuntil March 31, 1984 shall be
paid to the appellant on the basis indicated above, on or
before that date and, in any event, not later than My 1,
1984. The provident fund and gratuity shall be paid to him
within a period of two nonths fromtoday.

M. Garg nade a statenent before us on behalf of his
client, the appellant, that the appellant is neither in
occupation of any official residential acconmmodation, nor is
he in possession of the garage which is referred to in
Charge No. 6 in the letter of My 22, 1982.

The appeal will stand di sposed of in terms of the above
order. Respondent 1, the Union of India, shall pay to the
appel lant a sumof Rs. 1,000/- (Rupees one thousand) as his
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costs.
S R Appeal all owed.
309




