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Appel l-ant (al so described as accused) calls in
guestion legality of the judgment rendered by a Division
Bench of the Bonbay High Court hol ding the appellant
guilty for the offence punishable under Sections 302 and
404 of the Indian Penal” Code 1860 (in short "the IPC)
by reversing the judgnent of acquittal rendered by the
Trial Court. Sentence of inprisonnment of |life and two
years respectively were inposed for the aforesaid two
of f ences.

Background facts which led to trial of the accused
are as follows:

Suman (hereinafter referred to as the 'deceased’)
was the first wife of the accused. Since her
rel ati onship with the accused and her in-laws was
strai ned she along with her 3 daughters Suvarana (PW?2),
Vanita (PW4) and Vaishali and a son Vijay stayed
separately in village Sangli. In the said village in
anot her house, accused along with his second wife
Sushila, his parents and three brothers |ived.

On 17.9.1983, the accused came to deceased’ s house.
At about 11.00 a.m a quarrel between himand Suman t ook
pl ace. The sane was seen by Vanita (PW4). Thereafter at
about 3.00 p.m the sane day, deceased went along wth
the accused who was having a sickle and a rope to bring
fodder. In the evening, the accused returned alone to
the house and told Vanita (PW4) that deceased had gone
to Nagaon Kavathe. The sane evening at about 8.00 p.m
the accused went to the house of one Yeshwant Pandurang
Jadhav (PW6) and confessed to himthat he had rnurdered
his wife. Later around 1.00 to 1.30 a.m he went to the
house of the police Patil, Bhagwan Vithoba Patil (PW5)
and al so confessed before himthat he nurdered his wife
and had thrown the corpse into a well. Both Yeshwani
Jadhav and Bhagwan Patil are said to have asked the
accused to report the matter to the police. |In the
nmor ni ng Bhagwan Patil along with village Kotwal and sone
others went to the well situated in the field of Bhinrao
Kadam and found the corpse of Suman floating on the
water inside it. He asked the village Kotwal to guard
it and hinmsel f proceeded to police station Tasgaon with
the accused. On 18.9.1983 at about 10.30 a.m the
accused went to Tasgaon Police Station and gave
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information that his wife Suman accidentally died and
her corpse was floating in the well situated in the |and
of one Bhinrao Kadam On the said report (Ex. 29) a case
of accidental death was registered and investigation was
undertaken. During investigation, several materials were
col l ected and the charge sheet was fil ed.

In order to further its accusations, during tria
prosecution placed reliance on the evidence tendered by
ten witnesses. The accused pl eaded i nnocence. Since
there was no eye witnesses to the occurrence,
prosecution relied on follow ng circunstances in support
of its case. They are as follows:

1. Mot i ve.

2. Conduct of the respondent i mediately before
and after the incident;

3. Extra judi ci al- confession

4, Di'scovery of bl ood stained articles and

nmangal sutrain the pointing out of the

respondents; and

5. Fi nding of the blood in the nail cuttings of
the respondent.

The Trial Court by a cryptic order held that the
ci rcunst ances were not substantially established and,
therefore, directed acquittal.

The State of Mharashtra questioned correctness of
the said judgnent. By the inmpugned judgnment the High
Court held that there was no proper applicationof mnd
and that erroneous concl usi ons have been arrived at by
the trial court. Accordingly the conviction was nmade and
sentence i nposed as af ore-not ed.

In support of the appeal, |earned counsel for the
accused submtted that the Trial ‘Court had anal ysed the
factual position and the evidence on record in detail
Wt hout being conscious of the fact that the appeal was
agai nst the judgment of acquittal, the H gh Court placed
reliance on uninportant aspects and reversed the finding
of acquittal. It was pointed out that the alleged extra
judicial confessions were not adnmissible in | aw and the
conduct of accused or recoveries of articles or finding
of blood on the nail clippings of the accused on which
the H gh Court has placed strong reliance are really of
no circunstance

In response, |earned counsel for the State

submtted that the H gh Court has el aborately detailed
as to why it felt the conclusions of the Trial Court to
be erroneous. No infirmty in the conclusions has been
poi nt ed out.

Bef ore anal ysing factual aspects it may be stated

that for a crime to be proved it is not necessary that
the crime must be seen to have been committed and nust,
in all circumstances be proved by direct ocul ar evi dence
by exam ning before the Court those persons who had seen
its comm ssion. The offence can be proved by
circunstantial evidence al so. The principal fact or
factum probandum may be proved indirectly by neans of
certain inferences drawn from factum probans, that is,
the evidentiary facts. To put it differently,
circunstantial evidence is not direct to the point in

i ssue but consists of evidence of various other facts
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which are so closely associated with the fact in issue
whi ch taken together they forma chain of circunstances
fromwhich the exi stence of the principal fact can be
legally inferred or presumned.

It has been consistently |laid down by this Court

that where a case rests squarely on circunstantia
evidence, the inference of guilt can be justified only
when all the incrimnating facts and circunstances are
found to be inconpatible with the innocence of the
accused or the guilt of any other person. (See Hukam
Singh v. State of Rajasthan (AIR 1977 SC 1063), Eradu v.
State of Hyderabad (AR 1956 SC 316), Earabhadrappa v.
State of Karnataka (AIR 1983 SC 446), State of U P. v.
Sukhbasi (AIR 1985 SC 1224), Bal wi nder Singh v. State of
Punjab (AR 1987 SC 350) and Ashok Kumar Chatterjee v.
State of MP. (AR 1989 SC1890). The circunstances from
whi ch an inferenceas to'the guilt of the accused is
drawn have to be proved beyond reasonabl e doubt and have
to be shown to be closely connected with the principa
fact sought to be inferred fromthose circunstances. In
Bhagat Ramv. State of Punjab (AIR 1954 SC 621) it was

| ai d down that where the case depends upon the
concl usi on drawn from-circumstances the cumul ative

ef fect of the circumstances nust be such as to negative
the i nnocence of the accused and bring honme the of fences
beyond any reasonabl e doubt.

We may al so nmake a reference to a decision of this

Court in C Chenga Reddy v. State of A P. (1996 (10) SCC
193), wherein it has been observed thus :

"21. In a case based on circunstantia

evi dence, the settled lawis that the

ci rcunmst ances from whi ch the concl usi on

of guilt is drawn should be fully proved

and such circunstances nust be

concl usive in nature. Moreover, all the

ci rcunst ances shoul d be compl ete and

there should be no gap left in the chain

of evidence. Further, the proved

ci rcunst ances nmust be consistent only

with the hypothesis of the guilt of the

accused and totally inconsistent with

his i nnocence."

In Padal a Veera Reddy v. State of A P. (AIR 1990 SC
79) it was laid down that when a case rests upon
circunstantial evidence, such evidence nust satisfy the
foll owi ng tests:

1) the circunmstances from which an

inference of guilt is sought to be

drawn, nust be cogently and firmy

est abl i shed,;

(2) those circunstances should be of a
definite tendency unerringly pointing

towards guilt of the accused;

(3) the circunstances, taken

cunul atively, should forma chain so

conpl ete that there is no escape from

the conclusion that within all human

probability the crime was conmtted by

the accused and none el se; and

(4) the circunstantial evidence in order

to sustain conviction nust be conplete

and i ncapabl e of explanation of any

ot her hypothesis than that of guilt of

the accused and such evi dence shoul d not
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only be consistent with the guilt of the
accused but should be inconsistent with
hi s i nnocence."

In State of U.P. v. Ashok Kumar Srivastava (1992

Crl. LJ 1104) it was pointed out that great care nust be
taken in evaluating circunstantial evidence and if the
evidence relied on is reasonably capable of two

i nferences, the one in favour of the accused must be
accepted. It was also pointed out that the circunmstances
relied upon must be found to have been fully established
and the cunmul ative effect of all the facts so

est abl i shed nust be consistent only with the hypothesis
of guilt.

Sir Alfred WIls in his adm rable book ‘WIIs’

G rcunstantial Evidence' (Chapter VI) |ays down the
followi ng rules specially to be observed in the case of
circunmstantial evidence: (1) the facts alleged as the
basi s of any legal inference nust be clearly proved and
beyond reasonabl e doubt connected with the factum

pr obandunm (2) the burden of proof is always on the
party who asserts the existence of any fact, which
infers legal accountability; (3) in all cases, whether
of direct or circunstantial evidence the best evidence
nmust be adduced which the nature of the case admts; (4)
in order to justify the inference of guilt, the

i ncul patory facts nust be inconpatible with the

i nnocence of the accused and incapabl e of explanation
upon any ot her reasonabl e hypot hesis than that of his
guilt; and (5) if there be any reasonabl e doubt of the
guilt of the accused, he is entitled as of right to be
acquitted.

There is no doubt that conviction can be based

solely on circunstantial evidence but it should be
tested by the touchstone of law relating to
circunstantial evidence laid down by this Court as far
back as in 1952.

I n Hanumant Govi nd Nargundkar v. State of MP. (AR
1952 SC 343) it was observed thus:

"It is well to renmenber that in cases

where the evidence is of a

circunstantial nature, the circunstances

fromwhich the conclusion of guilt is to

be drawn should be in the first instance

be fully established, and all the facts

so established shoul d be consistent only

with the hypothesis of the guilt of the

accused. Again, the circunstances should

be of a conclusive nature and tendency

and they shoul d be such as to excl ude

every hypothesis but the one proposed to

be proved. In other words, there nust be

a chain of evidence so far conplete as

not to | eave any reasonable ground for a

concl usion consistent with the innocence

of the accused and it nust be such as to

show that within all human probability

the act nust have been done by the

accused. "

A reference may be nade to a |ater decision in

Sharad Birdhichand Sarda v. State of Maharashtra (AR
1984 SC 1622). Therein, while dealing with
circunstantial evidence, it has been held that the onus
was on the prosecution to prove that the chain is
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conplete and the infirmty of lacuna in the prosecution
cannot be cured by a false defence or plea. The

condi tions precedent in the words of this Court, before
convi ction could be based on circunstantial evidence,
must be fully established. They are :

(1) the circumstances fromwhich the

conclusion of guilt is to be drawn

shoul d be fully established. The

ci rcunst ances concerned mnmust or should

and not may be established;

(2) the facts so established should be

consi stent only with the hypothesis of

the guilt of the accused, that is to

say, they should not be expl ai nabl e on

any ot her hypothesis except that the

accused is guilty;

(3) the circumstances should be of a

concl usive nature and tendency;

(4) they should exclude every possible

hypot hesi's except the one to be proved;

and

(5) there nust be a chain of evidence so

conplete as not to | eave any reasonabl e

ground for the conclusion consi stent

with the innocence of the accused and

nmust show that in all’ human probability

the act nust have been done by the

accused.

It was rightly contended by | earned counsel for the
State that the Trial Court had proceeded in the matter
rather casually and there was no proper application of
m nd or even di scussions regarding all the rel evant

evi dence on record. Since the Trial Court had failed to
properly anal yse the evidence, the H gh Court was duty
bound to exami ne the matter in greater detail and to
record its conclusions. It is true that when on the
evi dence brought on record two views are possible and
the Court has taken a view which is possible
interference by the Appellate Court would not be proper
But where the consideration reflects total non-
application of mnd, interference is not only desirable
but proper. W find that extra judicial confession which
was clainmed to be before PW 5 and 6, was unjustifiably
di scarded by the Trial Court. The evidence of PW6 was
di scarded on the ground that he was not very close to
the accused and not a person on whomthe accused could
repose confidence. It is brought on record that the
accused and PW6 were in fact at earlier point of tine
cl assmat es and school mates. They al so used to |live
close to each other. Cbviously, it is not inpossible
that the accused could repose confidence on him The
extra judicial confession before PW6 was cl ear, cogent
and appears to have been nade in the normal course

wi t hout any pressure. The conduct of the accused after
the incident and di scovery of blood stained articles and
t he mangal sutra have been established by tendering
cogent evidence. The presence of blood in the nai
clippings of the accused was al so a vital circunstance.
As noted by this Court in Dayani dhi Bisoi v. State of
Orissa (2003 (9) SCC 310), the presence of blood in the
nail clipping may not be sufficient by itself to fasten
guilt on the accused; but when it is considered with

ot her evi dence and found acceptabl e can provide
addi ti onal wei ghtage to the prosecution case. The Tria
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Court did not seemto consider objectively the evidence
in the right perspective and had nerely on surm ses and
conj ectures, wthout proper application of mnd directed
acquittal. The Hi gh Court anal ysed the evidence in
greater detail and exhaustively having regard to the
perfunctory manner of consideration undertaken by the
trial Court. We find no infirmity in the reasoning

i ndi cated by the High Court to discard the view of the
trial Court. The disclosure made in the post nortem
examination as to the nature of injuries found on the
body of the deceased- head, knee joints etc., would
belie the claimof drowning or death by suicide. The
cause of death as per nedical opinion was stated to be
"shock due to big sub-dural hematonma of fracture of base
of the skull". Any affirmance of the judgnent of the
trial Court in this case, by the first appellate Court
woul d have resulted in grave m.scarriage of justice.

The judgnent of the Hi-gh Court though one of reversa

was wel |l nmerited supported by sound reasons and based on
overwhel mi ng evi dence and therefore does not warrant

i nterference. Appeal is accordingly dismssed. The bai
bonds of the accused are cancelled and he shal

surrender to custody to serve renmai nder of sentence.




