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ACT:

Rel i gi ous procession--Right to take out ~and restrictions
t her eon.

HEADNOTE:

The respondents, who were Hindus filed a suit against
the appellants who were Muslins, for a declaration that the
Hi ndu residents of their villages had the right to take out
religious and non-religious processions.: wth appropriate
musi ¢ al ong the roads and public highways in the: vill ages,
i ncludi ng those by the side of two npsques in the villages.
The appel |l ants contended that in 1931, in proceedi ngs 'under
s. 107, Criminal Procedure Code, there was a conprom se
between the H ndus and the Muslinms of the two villages,
whereby it was agreed that H ndus would not play nusic
between two |and marks near the nbsques, and that such a
restriction was necessary to enable them to say their
prayers in the. nosques. The trial court held t he
respondents were bound by the conprom se. The first
appel | ate court also held that the respondents were bound by
the conpronise, but that the respondents <could take the
processi ons between the | andmarks with 'music.in a | ow sound
except drunbeating. Both parties appealed to the H gh Court.
The High Court held, that the respondents were not bound by
the conpromise, that no restriction could be inposed on the
right of the respondents’ community (Hi ndus) to take out
processions with appropriate music, and that the restrictive
order of the first appellate court that only | ow sound rmnusic
could be played shoul d be set aside.

In appeal to this Court.

HELD: (1) As the conprom se was not arrived at in a suit
fought. in a respresentative capacity, it did not debar the
parties fromasserting, their legal rights in a civil court.

[567 D]
Babu Ram Singh v. Subban Mchi, AI.R 1929 Al. 519,
expl ai ned.

(2) The respondents have the right to take out both
religious and’ non-religi ous processions with acconpani nment
of nmusic on the roads and hi ghways subject only to (a) an.y
order of the local authorities regulating the traffic; (b)
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any directions of the Magistrate wunder any law fOE the tine
being in force; and (c) the rights of the public. [568
Manzur Hasan v. Muhamad Zaman, (1924) 52 1.A 61, applied.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 25 1966.
Appeal by special |eave fromthe judgnent and decree dated
January 2, 1963 of the Orissa High Court in Second Appea
No. 365 of 1960.
V.D. Msra, for the appellant.
N.C. Chatterjee and Sukumar Ghose, for the respondents Nos.
1to3 and 5to 12.
564
The Judgnent of the Court was delivered by

Sikri, J. This appeal by special leave is directed
agai nst~ the judgnment of the Orissa H gh Court in a second
appeal whereby the H gh Court affirmed the decree and order
passed by “the First Additional Sub-Judge, Cuttack, wth
nodi fi cations. The High Court held that "the restrictive
order of the |ower appellate court directing the plaintiffs
to take out processions with a’'low sound nusic except
drunbeating, is not justified' and directed the deletion of
this portion fromthe order of the |ower appellate court.

In order to appreciate the points raised before us it is
necessary to give a few facts and the findings of the court

bel ow. The plaintiffs, respondents before us and
hereinafter referred to as the plaintiffs, brought this suit
agai nst the def endant s, appel l ants before us and

hereinafter referred to as the defendants, praying for a
declaration that the H ndu villagers of the two villages had
t he right to take out religious and non-rel i gi ous
processions with appropriate nusic-along the District | Board
and vill age roads and ot her public hi ghways of the locality
including those by the side of the defendants’ / nobsques
wi t hout any interruption wherever (the plaintiffs’ conmunity
chose to take out wthout restriction and that t he
def endants, viz., the Mhanedan villagers of villages A kund
and Nuagaon, be permanently restrained frominterfering with
the plaintiffs’ |awful procession as aforesaid in any
manner .

The case of the plaintiffs, in brief, was that the
villages Nuagaon and Al kund were contiguous villages and
they had a common social, cultural and religious life, and
they were entitled to take out religious and non-religious

processions with appropriate music. It was alleged that the
Muslim villagers of the locality had two nosques, one in
each village, abutting the highway. It was further alleged

that till the Kartick Purnima day of 1952 the plaintiffs had
taken out their religious and social processions wth’
appropriate music wthout any interruption before the
nosques in question; that the plaintiffs were prevented from
exercising their lawful rights by orders of the Magistracy
at the instance of the defendants; that the defendants held
out threats to attack the plaintiffs’ peaceful processions
and accordingly it was necessary to clear the cloud created
by the Mgi stracy and the conduct of the defendants.

W may nmention that the District Magistrate and the
State CGovernnent were not made parties to this suit.’

The defendants’ main plea was that the right clainmed by
the plaintiffs could only be exercised as not to cause any
interference with the exercise of the rights of t he
defendants. It was alleged that the Muslimcommunity of the
two mauzas al so had i nherent, natural and fundamental rights




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

to offer their prayers in conplete calmess wthout any
interference whatsoever and they were entitled to oppose
nmusi ¢ bei ng pl ayed near about the nbsque in

565

order to nmmintain the cal mess inasmuch as the nusic or
Sankirtan really disturbed the cal mess which was absolutely

necessary for concentration of mnd in prayer. The
def endants also. relied on a conprom se alleged to have been
arrived at between the two comunities in 1931. It was

al l eged that in pursuance of the conpromnmise two pillars had
been put up by the defendants on both sides of the mpsques
to indicate to the nusic players of the processionists where
to stop the nusic, and the pillars bore the follow ng
engraved inscriptions:

"Baj a baj ai ba ni shdha"

The  fol lowing issues, anong others, were

framed by the Trial Judge:

(5) Is the right of the plaintiff
villagers to take religious and non-religious
processi ons wi th appropriate nmusic by the side
of the nosques of Nuagaon and Al kund
likely to-infringe the rights of the defendant
noslem villagers to offer their prayer in
cal mess ?

(6) Are the plaintiffs entitled to.
enforce their fight in wanton disregard of the
fundanental rights of the defendants ?

(7) Are the plaintiff villagers estopped
to re-agitate their lost fundamental right to
play nusic in front of the nobsques ?

(8) Are the plaintiffs bound by the
conpromi se entered into between the properly
represented |eaders of both the conmmunities.
dated 2-3-31 and had the conpromn se been acted
upon ?

The Trial Court held that the rights of the plaintiffs to
take out the processions with the acconpani ment of music was
not absolute and the plaintiffs could only exercise the sane
on all occasions except near the nosques at the tine of
congregational prayer of the defendant comunity according
to Islamc religion and subject to other |awful —orders _ or
di rections gi ven by the Magistrate or Police for
preventing breach of peace or regulating traffic. The Court
further held that a conprom se was effected in 1931 and the
H ndu comunity had been acting according to the terms of
the conpromise so as not to disturb the religious sentinents
of the Mslim comunity by playing nmnusic before their
nosques while going in processions. The Court |(accordingly
held that the plaintiffs were estopped fromre-agitating the
matter which they had agreed not to do. The Court
accordingly decreed the suit and gave the fol | owi ng
decl arati on:

"That the plaintiffs have a right to
take out both religious and non-rel i gi-ous
processions wth the

566
acconpani nent of proper nusic for the occasion
on the hi ghways of Al kund and Nuagaon vill ages
subj ect to the undernentioned restrictions (a)
that they do not play music between the space
of brick pillars situated on both sides of
Al kund nosque and between the space indicated
by two stones on either side of the Nuagaon
nosques so as not to disturb the defendants or
their conmunity in their offering their
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prayers and (2) that the right also subject to
any | awf ul order or direction by t he
Magi strate or the Police for preventing
br eaches of public peace or obstructing the
hi ghway and such other orders under any ot her
statutory provisions for regulating traffic.
The parties will bear their own costs."

On appeal by the plaintiffs, the First Additional Sub-
Judge also held that the conpromise was binding on the
plaintiffs. He further held that it was nmanifest from the
inscription on the two pillars (Baja bajaiba nishdha) that
the | eaders of the H ndu community agreed to stop only drum
beating near the said two npsques. In view of this
concl usi on he gave the follow ng nodified declaration

"That t he plaintiffs both in their
i ndi vi dual capacities and as nmenbers of the
H ndu Comunity ~have a fight to take out
religious and social processions acconpanied
by music in a | ow sound except drumbeating
al ong public roads while passing the two brick
pillars situated on either side of Al kund
nosque and the two stones fixed on either side
of Nuagaon Mdsque, subject to any orders or
directions issued by the magi strate or police
for /preventing breaches of public peace or
obstructions of the thoroughfares or for other
matters nentioned in section 144 Crinminal P.C
or under other statutory provisions or for
regul ation of traffic, provided t hat t he
exerci se ~of such right does not anbunt to a
nui sance recogni-sed by |aw. "

The defendants appealed to the H gh Court and the
plaintiffs filed a cross appeal. R'K. Das, J., held that
no restriction order of the | ower appellate court directing
the plaintiffs to take out processions wth appropriate
music and that the restrictive could be inmposed on the
right of the plaintiffs’ community to take out procession
with "I ow sound nusic except drunmbeating" was not justified
and was |liable to be set aside. He, however, naintained the
rest of the declaration given by the First Additional Sub-
Judge. The High Court further held that the conprom se did
not create an estoppel against the plaintiffs: He observed
t hat “"there is nothing on record to show that t he
signatories to the said conpromise had any aut hority
what soever to bind the com
567
munity as a whole. It is well-settled that a few self-
constituted | eaders or even | eaders chosen by the officials
do not legally represent the entire community which includes
mnors also and wthout proof of wvalid authority such
| eaders cannot bind the other nmenbers of the comunity. The
guestion whether any valid authority was given or not is a
guestion of fact in each case.”

The | earned counsel for the defendants contends that (1
) the Hgh Court had no jurisdiction to set aside the
finding that the conprom se was effected in a representative
capacity; (2) that Babu Ram Singh v. Subhan Mochi (1) |ays
down good |aw and should have been followed by the High
Court; and (3) that both the Hi ndus and the Muslins have
fundanental rights and in case of conflict reasonable
restrictions on playing of nusic before the nbsques should
be i mposed by this Court.

In our opinion the Hi gh Court was right in comng to the
concl usion that the conpromi se was not binding on the Hindu
conmunity. The | earned Additional Sub-Judge had mi sdirected
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hinself inlawin comng to the contrary concl usion. The
conpromise was hot arrived at ina suit fought in a
representative capacity but was filed in a proceeding under
s. 107, Crimnal Procedure Code. The signatories declared
inter alia that "neither we, the Misal mans nor we the Hi ndus
can at any tinme in future create any disturbance towards.
each other’s religion and will deal with each other anobngst
ourselves ...... There is no apprehension of breach of
peace as we the Hindus and the Misalnnans have amcably
settled the matter nor will there occur any breach of peace

in future. So we both parties having settled the matter
am cably hereby submit this petition and pray that the case
be di sposed of in terns of this conprom se petition." It is

signed by a nunber of persons but there is no indication
that they represented the two communities. It nmay be that
these persons, who signed the conpromise, were inportant
persons in the communities and it may be that both the
comunities shoul'd act according to the conpronmi se effected
by the so-called inportant persons. But in law it does not
debar the parties fromasserting their legal rights in a
civil court. W need not decide what the conprom se neans,
and particularly whether the words inscribed on the pillars
were part of the conprom se effected by the | eaders.

The facts in Babu Ram Singh v. Subhan Mochi (1), which
was. relied on by 'thelearned counsel for  the defendants,
were different. There the Court was satisfied from a
consideration of the circunstances that the agreenent was
bi nding on the parties. The Court observed:

(1) AI.R 1932 All. 5l9.
568

"It -is mnifest that the parties did
sumon the | eaders of the-various comunities
and that they were summoned as representatives
of their various conmunities .... W find it
quite i mpossi bl e to bel i eve in t he
circunmstances of the case that the other
Mahormedans of Rasra were not fully aware of
the neeting to which their |eaders ‘had been
summoned, and their subsequent conduct in the
ensui ng years shows that during those years,
at any rate, they accepted the representative
capacity of the |eaders who had signed the
agreenent . It is manifest that for at - |east
three years no single WMhonmedan nade -any
endeavor to repudiate the authority of those
leaders .... That it is right and proper to
infer the representative character of the
signatories to the agreenent from the
surrounding circunstances is anply supported
by a reference to s. 187, Contract Act."

W are not called upon to deci de whether t hat case
was rightly decided or not as the facts in that case were
quite different. As we have said, this was a proceeding
under s. 107 against particular parties and we are unable to
appreciate how any party in a proceeding under s. 107,
Crimnal Procedure Code, could represent the whole comunity
to which he bel ongs.

The | aw on the subject of rights of persons to take out
religious processions was settled by the Privy Council in
Manzur Hasan v. Mihanmad Zaman(1l). The | earned counsel has
not challenged that decision, but appeals to us to.
i ncorporate nore reasonable restrictions so as to fully
preserve the rights of the appellants-defendants to say
their prayers in peace in the nmosques. In our opinion there
is no reason why we should not follow the decision of the
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Privy Council in Manzur Hasan v. Mihanmad Zaman (1), and
the form of declaration given therein. The declaration
given by the Privy Council paid due regard to the rights of
both communities. W accordingly substitute the fol l owi ng
decl arati on:

"That the plaintiffs have a right to
take out both religious and non-religious
processions with the acconpani ment of nusic on
the highways of Al kund and Nuagaon vill ages
(1) subject to the order of the l oca
authorities regulating the traffic and (2)
subject to. the Magistrate s directions under
any law for the time being in force and the
rights of the public."

The appeal accordingly fails and is dism ssed. There
will be no order as to costs.
V.P.S. Appeal dism ssed.
(1) [1924] 52 |I.A. 61
569




