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ACT:

Industrial Disputes Act, 1947, ss. 2(j) and 10(2)---Cricket
Club of India Ltd. at Bonbay--organised with the prinmary
obj ect of pronpting and encouragi ng sports and ganes- - havi ng
various activities bringing income including |l etting
bui | di ngs on rent for conmer ci al and residentia
purposes--if industry within.s. 2(j).

HEADNOTE

The Deputy Comm ssioner of Bonmbay made a reference under s.
10(2) of the Industrial Disputes Act, 1947, to the
I ndustrial Tribunal, Maharashtra, of a dispute between the
appellant Cricket Cub of India Ltd. and the worknen
enployed by it in respect of various denands nmade by the
wor kmen. A prelimnary objection was taken on behal f of the
Club that it was not an 'industry’', and, the provisions of
the Act were not applicable to it, so that a reference under
s. 10(2) was not conpetent. The Tribunal rejected this
prelimnary objection holding that the club cane within the
definition of "industry" ins. 2(j) of the Act and set / down
the case for hearing.

In appeal to this Court by special Ieave, it was
contended inter alia on behalf of the respondents, that the
objects and other facts on the record showed the C ub was an
"industry" as it was carrying on various activities in the
nature of trade or business, such as constructing buildings
for the purpose of earning income fromthe rents payable by
busi ness concerns, letting out residential acconmodation in
the club prem ses to nmenbers sone of whomlived there nore
or less permanently, undertaking catering activities through
mai ntaining stalls and otherw se where various things were
sold not only to menbers but outsiders also, providing
catering for large parties on a systematic basis, deriving
large inconme fromholding cricket test matches and other
ganes at its Stadiumand the club prem ses; it was further
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contended that the club was incorporated as a limted
conpany under the Conpanies Act and the effect of this in
law was that the club becane an entity separate and
distinct from its menbers so that, in providing catering
facilities, the club as a separate legal entity, was
entering into transactions wth the nenrbers who wer e
distinct fromthe club itself.

HELD: The order made by the Tribunal holding that the
club was an "industry" was incorrect and nust be set aside.
The appellant was a dub .of menbers organised wth the
primary object of encouraging and prompting sports and
ganes. The activity of pronotion of sports and ganes by a
set of people conbining together to forma club cannot be
said to be an undertaking in the nature of a trade or
busi ness in which nmaterial goods or material services are
provided with the aid of the enployees. [607 C D

The Secretary. Madras Gynkhana Cl ub Enpl oyees’ Union v.
The Managenent of the Gynkhana C ub, [1968] 1 S.C R 742
fol | owned.

601

(i) The Tribunal fell into an error in ignoring the
circunstances that the incone, which was earned by the club
from investment of immovable properties, could not be held
to be income that accrued to it with the aid and cooperation
of the enployees. Fromthe evidence it was clear that in
effect no enployees of the club were ‘engaged in |oo0oking
after the buildings which were I et out for use as shops and
offices. [608 C, D FE

(ii) The facility of residential accommodation provided
by the club could not be said tobe in the nature of keeping
a hotel as this facility was provided exclusively for
nenbers of the club at nmuch |ower ~charges than those
prevailing at hotels in the city with conpar abl e
accommdation. It was in the nature of a serf-service by
the club organised for its nmenbers. [509 B]

(iii) The catering provided inthe refreshment room of
the club was also clearly provided only for the menbers and
the bye-laws of the Counoil |ay down that even if  a / guest
was introduced by a nenber, the guest was not entitled to
pay for any refreshnent served to  him The transaction
continued to be confined to the menbers of the club who
i ntroduced the guest. [509 (

(iv) The catering facilities provided to nenbers and
outsiders at stalls at the tine of sports tournanents were
only so provided twice a year and at concessional _rates.
The provision of these stalls could not therefore be said to
be for the purpose of carrying, on an activity ~of selling
snacks and soft drinks to outsiders but was really intended
as provision of a facility to persons participating in or
coning to watch the tournaments in order that these may he
run successfu' lly.. These stalls were thus brought into
exi stence as a part of the activity of pronotion of | ganes
and was not as a systematic activity for the purpose of
carrying on transactions of sale of snacks and soft drinks
to outsiders. [610 C D

(v) Athough large parties were held at the club where
catering was provided by the club and non-nenbers attended
such parties, these facilities were in fact provided at the
i nstance of the menbers of the club. The privity of contract
was between the menber concerned and the club and the dues
for such functions were realised fromthe nenbers only. The
club was thus’' in fact catering only for its nenbers.
FUrthernore, in the absence of any evidence that a |arge
nunber of such parties were held, no inference could follow
that holding such parties was a systematic arrangenent by
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which the club was attenpting to nmake profits. [611 D F]

(vi) The primary object with which the club entered into
contracts with certain organisations whereby a certain
nunber of seats in the Stadiumwere given exclusively for
the use of such organi sati ons whenever any test matches were
hel d, was to encourage persons who were interested in the
gane of «cricket, even though at the di sadvant age of
having ,to charge lower rates for such seats. Furt hernore
charges from other spectators by selling tickets to them
when test matches were held were obviously realised in order
to ensure that the club could carry on its activity of the
promoti on of the game of cricket and al so make up | osses for
purposes of providing other facilities and anenities to
the nenbers of the club. |In these circunstances, it could
not he said that these activities, including the holding of
cricket test matches were in the nature of carrying on trade
or business, but were activities in the course of pronotion
of the ganme of cricket and it was incidental that the club
was able to-derive an inconme from such activities which
income was later utilised for the purpose of fulfilling its
ot her objects as incorporated in the Menor andum  of
Association. [613 D, H
602

(vii) Though the club was incorporated as a Conpany, it

was not |ike an ordinary Conpany constituted for the purpose
of carrying on business. There were no sharehol ders. No
di vi dends were ever declared and no distribution of profits
took place. Admission to the club was by paynent of
admi ssion fee and not by purchase of shares. The nenbership
was not transferable like the right of sharehol ders. There
was provision for expulsion of a nenber wunder certain
circunstances which feature never exists in the case of a
shar ehol der hol di ng shares in a Linited Conpany.
In view of these and other distinguishing features, the
cl ub cannot be treated as a separate |legal entity of the
nat ure of a limted conmpany carrying on business. [614
D F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 833 of 1966.
Appeal by special |eave fromthe order dated June 30,
1965 of the Industrial Tribunal, Maharashtra in Reference
(1T) No. 347 of 1964.
S.D. Vinadlal, CM Mhta and B.R Agarwala, for t he
appel | ant .
S.B. Naik, K Rajendra Chaudhuri, K R Chaudhuri and
C.S. Srinivasa Rao, for respondent No. 1.
The Judgrment of the Court was delivered by
Bhargava, J. The Deputy Conmi ssioner of Labour;  Bonbay,
referred for adjudication by the Industrial Tri bunal
Mahar ashtr a, Bonbay (hereinafter referred to as "t he
Tribunal "), under section 10(2) of the Industrial Disputes
Act (hereinafter referred to as "the Act"), a dispute
between the Cricket Club of India Ltd. (hereinafter
referred to as "the Cub") and the worknmen enployed by it in
respect of various demands nade by the worknen relating to
classification of enployees, dearness allowance, | eave
facilities, paynent for overtine, per manency, shift
al l owance, etc. A prelimnary objection was taken on behal f
of the Cub that it is not an industry and, consequently,
the provisions of the Act wer e i napplicable and no
reference could be conpetently nade under s. 10(2) of the
Act . The Tribunal rejected this prelimnary objection
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holding that the Cdub cane within the definition of
"industry" in s. 2(j) of the Act and nade a direction that

the case be set down for hearing on nerits. The Cub has
appeal ed against this interimaward of the Tribunal on the
prelimnary question, by special |eave.

The Cub is admittedly a Menmbers” Club and is not a
proprietary Cub, though it is incorporated as a Conpany
under the Indian Conpanies Act. At the relevant tine, the
Club had a nmenbership of about 4800 and was enpl oying 397
enpl oyees who claimed to be worknen. The principal objects
of the dub are to encourage and pronbte various sports,
particularly the gane of cricket in India and el sewhere, to
| ay out grounds for the

603
game of cricket, and also to finance and assist in financing
cricket mtches and tournaments. |In addition, it provides
avenue for sports and ganes as well as facilities for
recreation and entertai nment for the Menbers. It rmaintains
Tenni s Courts-in pursuance of another outdoor activity. The
i ndoor games for which provision is nade include Billiards,
Table Tennis, Badm nton ~and Squash. It also naintains a
swi mmi ng pool. The O ub has also provision for residence of

menbers, for which purpose it has constructed 48 residentia
flats and 40 residential rooms, sone of which are air-
conditioned. Persons occupying these residential flats and
roons are charged «at different rates according to the
accommodati on provided. There is also a Catering Depart ment
whi ch provides food and refreshnments for the nenbers coning
to the Cub as well as those residing in the residentia
portion, and it also nmakes arrangenents for dinners and
parties on special occasions at the request of Menbers. The
affairs of the Cdub are nanaged by an Executive Conmi’'ttee
and various honorary office bearers.

As is usual in nost Cubs, the nenbership is | varied.
There are |ife menbers, ordinary nenbers, tenporary menbers,
service nenbers and honorary nenbers. GQuests, both |oca
and fromoutstation, are admtted, but subject to certain
restrictions and only when they are introduced by 'a nenber.
The C ub owns i mmovabl e properties of the value of about Rs.
67 |akhs fromwhich an income in the range of about Rs. 4
| akhs a year accrues, to the Club. The other regular source
of income is the subscription’” paid by each menber .
Entrance paid by the Menbers is treated as a contribution
to the capital of the Club. There are regular ganes for
nmenbers of the Club; but, apart fromthose ganes, in the
cricket ground, which has a Stadium attached to it, ~ matches
and various tournanents are held, including. Test WMatches
between the Indian teans and foreign teans visiting India.
On these occasions, public are admtted to watch the matches
on tickets sold by the Club. 1In addition, it appears that
four sports organi sations, anpngst which nention nay be made
particularly of the Catholic Gynkhana Ltd., have been | given
the right, under agreements entered into with the Club, to
exclusive wuse of a nunber of seats in the Stadium whenever
there are official and/or unofficial test natches and/or
mat ches of sinilar status sponsored by the Board of Contro
for Cricket in India, or when a fixture is played by a
foreign teamon the Cub grounds, though not sponsored by
the Board. Under these agreenents, these organi sations make
payment to the Club for the menbers’ seats reserved at
prescribed rates and they are at liberty to charge whatever
they like fromtheir own nenbers who are admitted to those
seats, wth the further facility that they can make their
own provision for catering and supply of refreshments to
their rmenbers over part of the |and nade available to them
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by the dub. On the occasion. of

604

annual Badmi nton and Tabl e Tennis open tournanments, a stal
is run by the dub where both conpetitors and spectators are
all owed to buy snacks and soft drinks at concessional rates.
In the Catering Departnment alone, the turnover of the C ub
is in the region of Rs. 10 |l akhs a year. The Tri bunal
after considering these facts and the various decisions
which were available to when it gave its award, has cone to
the conclusion that the Club is an "industry', so that this
reference wunder the Act is conpetent. The Club, which has
cone up in appeal, contends that the decision of the
Tribunal is not correct and that, on the ratio of the
decision of this Court in The Secretary Madras Gynkhana C ub
Enpl oyees’ Union v. The Managenent of the Gynkhana C ub(1l),
this Court should hold that the Club is not an industry.

Qur task for - the ~decision of this case has been
simplified, because this Court, in the case of Madras
Gynkhana Club(1l), has clearly laid down the principles of
| aw whi ch _have to be applied in determ ning when a Club can
be held to be an industry. 1n that case, the entire previous
case-law relating to various institutions was fully

di scussed. After that discussion, the conclusion of the
Court was mainly expressed in the following words :--
"The principles'so far settled conme to this. Every

human activity in which enters the rel ati onship of enployers
and enployees, is not necessarily creative of an industry.
Personal services rendered by donestic and other servants,
admi ni strative services of public officials, service in aid
of occupations of professional nmen, such as doctors and
| awers, etc., enploynent of teachers and so on may result
in relationship in which there are enployers on the one side
and enployees on the other, but they nust be excluded
because they do not cone within the denotation of the term
"industry". Primarily, therefore, industrial disputes occur
when the operation undertaken rests upon cooperation between
enpl oyers and enployees with a view to production and
di stribution of material goods, in other words, wealth, but
they may arise also in cases where the co-operation is to
produce material services. The nornal casesare those in
whi ch the production or distribution is of material goods or
wealth and they will fall within the expression ’trade,
busi ness and manufacture’"
Further, it was held that :--

"before the work engaged in can be described as an
i ndustry, it must bear the definite character of ’'trade’ or
"business’ or ’'manufacture’ or ’calling .o.r ~nust be
capabl e of being described as an undertaking in nmate-
(1) [1968] 1 S.C R 742.

603

game of cricket, and also to finance and assist in'financing
cricket mtches and tournaments. |In addition, it provides
avenue for sports and games as well as facilities for
recreation and entertai nment for the Menbers, It rmaintains
Tennis Courts in pursuance of another outdoor activity. The
i ndoor games for which provision is nade include Billiards,
Table Tennis, Badm nton and Squash. It also naintains a
swi mmi ng pool. The O ub has al so provision for residence of
menbers, for which purpose it has constructed 48 residentia
flats and 40 residential rooms, sone of which are air-
conditioned. Persons occupying these residential flats and
roons are charged at different rates according to the
accommodati on provided. There is also a Catering Depart ment
whi ch provides food and refreshnments for the nenbers coning
to the Cub as well as those residing in the residentia
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portion, and it also nmakes arrangenents for dinners and
parties on special occasions at the request of Menbers. The
affairs of the dub are nanaged by an Executive Committee
and various honorary office bearers.

As is usual in most Cubs, the menbership is varied.
There are |ife menbers, ordinary nmenbers, tenporary menbers,
service nenbers and honorary nenbers. GQGuests, both |oca
and fromoutstation, are adnmtted, but subject to certain
restrictions and only when they are introduced by a nmenber
The C ub owns i mmovabl e properties of the value of about Rs.
67 |akhs fromwhich an income in the range of about Rs. 4
| akhs a year accrues to the Cub. The other regular source
of income is the subscription paid by each menber .
Entrance paid by the Menbers is treated as a contribution
to the capital of the Cub. There are regular ganes for
menbers of the Cub;~ but, apart fromthose ganes, in the
cricket ground, which has a Stadium attached to it, rmatches
and various tournaments are held, including Test Matches
between the Indianteans and foreign teans visiting India.
On these ‘occasions, public are admitted to watch the matches
on tickets sold by the Club. In addition, it appears that
four sports organi sations, anpngst which nention nay be nmade
particularly of the Catholic Gynkhana Ltd., have been given
the right, under agreenents entered into with the Club, to
exclusive use of a nunber of seats in the Stadium whenever
there are official /and/or unofficial test  nmatches and/or
mat ches of sinilar status sponsored by the Board of Contro
for Cricket in India, or when a fixture is played by a
foreign teamon the C ub grounds, though not ~ sponsored by
the Board. Under these agreenents, these organisations make
paynment to the Club for the nenbers’ seats reserved at
prescribed rates and they are at liberty to charge whatever
they like fromtheir own menbers who are admitted to those
seats, wth the further facility that they can make  their
own provision for catering and supply of refreshments to
their nmenbers over part of the | and nade available to them
by the d.ub. On the occasion of
604
annual Badm nton and Tabl e Tenni s open tournanments, a  stal
is run by the dub where both conpetitors and spectators are
all owed to buy snacks and soft drinks at concessional rates.
In the Catering Departnment al one, the turnover of the C ub
is in the region of Rs. 10 |l akhs a year. The Tribunal
after considering these facts and the various decisions
which were available to it when it gave.its ~award, has
cone to the conclusion that the Club is an  “industry’, so
that this reference under the Act is conmpetent. ~The Cub
whi ch has cone up in appeal, contends that the decision of
the Tribunal is not correct and that, on the ratio of the
decision of ’'this Court in The Secretary Madras Gynkhana
Club Enployees’ Union V. The Managenent of the" Gynkhana
G ub(2), this Court should hold that the Club is 'not an
i ndustry.

Qur task for the decision of this case has been
sinmplified, because this Court, in the case of Madras
Gynkhana Club(1l), has clearly laid down the principles of
| aw whi ch have to be applied in determ ning when a Club can
be held to be an industry. In that case, the entire previous
case-law relating to various institutions was fully
di scussed. After that discussion, the conclusion of the
Court was mainly expressed in the follow ng words : --

"The principles so far settled come to this.
Every human activity in which enters the
rel ati onship of enployers and enployees, is
not necessarily creative of an i ndustry.
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Personal services rendered by donestic and
other servants, admnistrative services of

public of ficials, service in aid of
occupations of professional nen, such as
doctors and | awers, etc., enploynent of

teachers and so on may result in relationship
in which there are enployers on the one side
and enpl oyees on the other, but they nust be
excluded because they do not conme within the
denotation of the term"industry". Primarily,
therefore, industrial disputes occur when the
operation _undertaken rests upon cooperation
bet ween enpl oyers and enpl oyees with a viewto
production and distribution of naterial goods,
in other words, wealth, but they nay arise
al so in cases where the co-operation is to
produce material services. The normal cases

are t hose in which the producti on or
distribution is of naterial goods or wealth
and” they will~ fall wthin the expression

“trade, business and manufacture
Further, it was held that :--

"before” the work engaged in can be
described as an industry, it nust bear the
definite character of 'trade' or ’'business’ or
"manuf acture’ or 'calling’. or nmust be capable
of being described as an undertaking in mate-

(1) [1968] 1 S.C. R\ 742.

605
rial goods or mmterial services. Now, in the
application of the Act, the undertaking may be
an enterprise of a private individual or
i ndividuals. On the other hand, it nmay not.
It is not necessary that the enployer nust
al ways be a private individual who carries on
the operation with his own capital and with a
view to his owmn profit. The Act in terns
contenpl at es cases . of industrial disputes
where the Governnent . or a |local authority or
a public utility service may be the enpl oyer."

Dealing with the scope of the word "undertaking”, it was

held that: --
"the word "undertaking" nust be defined as
any business or any work or project which one
engages in or attenpts as. an enterprise
anal ogous to business or trade.”

Further essential features were indicated by |laying down

t hat
"where the activity is to be considered as an

i ndustry, it nmust not be casual but nust be
distinctly systenatic. The work for | which
| abour of wor kimen is required, nust be
productive and the workmen nust be follow ng
an enpl oynent , cal ling or i ndustri al
avocati on. The salient fact in this context

is that the worknen axe not their own nasters
but render service at the behest of nmasters.
This follows from the second part of the
definition of industry. Then again when
private individuals are the enployers, the
i ndustry is run with capital and with a
view to profits. These two circunstances may
not exi st when Governnent or a |local authority
enter upon business, trade, manufacture or
an undertaki ng anal ogous to trade."
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It was also decided by the Court that if a Cdub is a
nenber’s selfserving institution, it cannot be held to be an
i ndustry. These are the nmain principles which have to be
kept in viewin arriving at the decision whether the Club is
an industry or not.

The principal argument of M. Vinedal al, |earned counse
for the Cub, was that there is a basic and overal
simlarity between the Cub and the Madras Gynkhana O ub, so
that the decision of this Court in the case of the latter is
fully applicable. It was pointed out that both Cubs are
Menbers’ Clubs and not proprietary C ubs. The primry
objects of both the Clubs are to provide venues for sports
and ganmes and facilities for recreation and entertai nment of
Menbers and guests introduced by Menbers. Both Cubs are

sports, social and recreational C ubs. Grounds are
mai nt ai ned by both Clubs for pronotion of sports, with the
slight

606

difference that, while in the Madras Gynkhana Cub the
outdoor . ‘games prompted are Golf, Rugby, Foot-ball and
Tenni s, in the Cub the two outdoor games on which the

Club concentrates are Cricket and Tennis. Both have indoor
ganes, while the Cubin addition, maintains a Sw nm ng Poo
for the Menbers. Both Clubs run tournaments and matches for
the benefit of nenbers and open tournaments are held for

exhibition to nenbers as well as non-nenbers. Both d ubs
are mmintaining Catering Departrments for the entertainnent
of nenmbers and their guests. In both Cubs guests are
allowed only when introduced by menbers. The annua
turnover in both Clubs in the Catering Departnent is in the
regi on of about Rs. 9 to 10 | akhs. Resi denti a

accommodation is mamintained in both Clubs and is open only
to Menbers. Both O ubs have capital investnments from which
i ncome accrues to them though the scale of investrments by
the Mdras Gynkhana C ub is much smaller inasmuch as its
total investnent is of the region of Rs. 41/2 | akhs, while
the Cub has investnent of imovable property to the tune of
about Rs. 67 lakhs. In both Cubs, adm ssion to ‘outsiders
is restricted in simlar nmanner. The managenent i'n both
cases is by Conmittees elected by Mnbers and annua
accounts are made up, audited and | ai d before and adopted at
the annual general neetings. Even in other respects, such
as in the matter of admi ssion of Menbers, relations _between

nenbers, inter se, convening of neetings, and expul si on of
nmenbers, the rules are simlar. In neither-of the two C ubs
are profits distributed between nmenbers. 't was, thus,

urged that there is, in fact, no substantial ~difference
bet ween the nature of the Club and the Madras Gynkhana . C ub
and, consequently, it should be held that this dub i's not
an industry. It was further wurged that a few /mnor
differences will not alter the legal inference andwill not
make the ratio of the Mdras Gynkhana d ub(1) case
i nappl i cabl e.

M. S.B. Naik, counsel appearing for the Union, however
urged that the differences that exist are not mnor and they
are such as should lead to the inference that this Cub
carries on its activities in such a manner that it nmust be
held to be an 'industry’ as explained in the Madras Gynkhana
Club(1l) case

The first point urged before us was that an exam nation of
the objects of the Club would show that it is not purely a
social or recreational Club confining its activities to
Menbers |ike the Madras Gynkhana Club. CQur attention was
drawn to objects of the Cub as given in paragraph 3,
clauses (a), (c), (d), (g), (1) and (na) of the Menmorandum
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of Association of the Cub. It was argued that the
activity of encouraging and pronoting the game of cricket in
India and elsewhere nmentioned in el. (a), financing and

assisting in financing visits of foreign teans and of
visits of

(1) [1968] 1 S.C R 742.

607

Indian teanms to foreign countries in cl. (c), organising and
promoting or assisting in the organisation or pronmotion of

Pr ovi nci al Cri cket Associ ati ons and I nter-Provincia
Tour nanent s in el. (d), buying, repairing, maki ng,
supplying, selling and dealing in all kinds of apparatus and
appl i ances and all kinds off provisions, liquid and solid,

required by persons frequenting the Club buildings or the
cricket grounds or other prenises of the Club in clause (g)
and paying all or any part of the experts of any cricket
match, tour or tournanent, or any other sporting events or
match or conpetition-in any other formof game, athletics,
or sport and any kind of entertainment, exhibition or
di spl ay in clause (1), are not activities which should
form part of a social and recreational Cub. The argunent
ignores the fact that the Ciub is not only a social and
recreational Cub, but is a Cub of Menbers organised wth
one of 'the primary objects of encouraging and pronoting
sports and ganes. / The activity of pronotion of sports and
ganes by a set of people conbining together to forma Cub
cannot be said to be an undertaking in the nature of a trade
or business in which material goods or material services are

provided with the aid of the enployees. 1In clause (na), the
object nentioned is to construct on any premses of the Cub
bui | di ngs of any kind for residential, comrercial,  sporting
or other uses and to repair, or alter or pull down, or
denolish the sane. In this clause, enphasis was |aid on the
word "commercial" and it was urged that, if buildings are
constructed for commercial purposes, this object will make
the A ub an 'industry’. W do not consider it necessary to
deal with this point at this stage, because the very next
point relating to investrment of |arge suns of noney in

i movabl e properties indicates howthis object” is’ being
carried out in practice and, when dealing with this  point,

we shall indicate that this activity 'is not of such a
nature as to make the Cub an
i ndustry’.

We have already nentioned earlier that the C ub has acquired
i movabl e properties of the value of about Rs. 67 |akhs.
Sone of these properties consist of buildings which are
being used by the Menbers of the Club. These are the main
Club building and the residential flats and | roomns. In
addition, there is a Stadiumthat is used on occasi ons /when
Cricket WMatches are held on the grounds naintained by the
Club. Apart fromall these, there are a certain nunber of
buil di ngs just outside the Stadiumwhich are let out for

use as shops and offices by business concerns. The ‘incone
that the Club earns is primarily fromthese |ast-nmentioned
constructions. It was wurged that the Cub in t hus

constructing building for the purpose of earning incone from
rents payabl e b.y business concerns, to whomthose prenises
"are let out, is carrying on an activity whichis in the
nature of trade or business and, consequently, it should
be held that the Club is an industry. The Tribunal accepted
this subm ssion and held :--
608
"A conmpany whi ch has as its business acquiring
of immovable properties on a |arge scale and
for making profit out of the rents thereof
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woul d cone within the definition of
"industry’. The properties of the C C |

whi ch are let out, viz. 48 residentia
f1fl at s, 40 ordinary and ai r-condi ti oned

rooms; and the prenmises let to shops and
offices forma very |arge group of properties;
the managenent of themas well as the earnings
from them particularly in the case of the
roons which are let out wth conpul sory
boardi ng require co-operation between capita
and | abour."
In examining this aspect, the Tribunal a ears to have
fallen into an error iniignoring the circunstance that the
i ncome, which earned by the Club frominvestnent on these
i movabl e properties, ~cannot be held to be incone that
accrues to it wth the aid and co-operation of t he
enpl oyees. The material on the record shows that, out of
397 enployees, only 14 attend the three i nmovabl e properties
consi sting of the Club Chanbers, North Stand Building, and
St adi um. ‘House. It nmay be presuned that the buildings
which are let-out for use as shops and offices are part of
t he Stadi um House; but there is nothing to show how many of
these enployees are enployed in the work connected wth
these buil di ngs. In fact, on the face of it, it would
appear that, once those buildings have been | et out to other
persons for use as shops and offices, there would be no need
at all for the Aub to nmaintain an enployee-staff in order
to l ook after those buildings, so that it is l[ikely that al
the 14 enpl oyees, who, it is admitted, attend the immovable
properties, must be doing so primarily in order to ook
after the C ub buildings and the residential accombdation
It has already been nentioned earlier that the income which
the Cub 'is earning fromthese inmmopvable properties is
primarily fromthe buildings let out for use as shops and
offices and that incone, the circunstances, cannot be held
to have been earned as a result of any co-operation  between
the Cdub and its enployees. In(earning this incone, the
Club is not carrying on an activity as a result “of /which
material goods or material services are produced with the
co-operation of enployees.
So far as the residential buildings are concerned, where
it appears that sone enpl oyees nust be contributing their
| abour, the principal consideration for holding that it does
not anmount to an activity of the nature of an industry is
that this residential acconmpdation is provided exclusively
for the Members of the Club. It has been stated that it is
meant primarily for outstation Menbers of the  Cub who
occupy this residential accommodation when  they Vi sit
Bonbay. In addition, it seens that there are 11 Menbers of
the Cub who are residing nore or |ess permanently in 11 of
these residential roons. It is also true that nemnbers
609
occupyi ng the residential accombdation are required to take
advantage of the catering facilities provided by the Cub.
They are charged consol i dated anounts for occupation of the
roons as well as for the food served to them The Tribuna
has held that this activity is in the nature of keeping a
Hotel . The view taken by the Tribunal is clearly incorrect,
because it ignores the circunstance that this facility is
available only to Menbers of the Club and to no outsider
It is in the nature of a self-service by t he Cl ub
organised for its Menbers. The rules which have been
brought to our notice nmeke it <clear that, apart from
Menbers, no one is allowed to stay in these residentia
roonms and that, in exceptional cases where sone inportant
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visitors conme to the Club or conpetitors taking part in
tournanents visit this place, they are permtted to stay in
these residential rooms, but, in such cases, they are al
made Honorary Menbers of the Club. The facility is thus
availed of by themin the capacity of Menbers of the Cub
even though that menbership is honorary. The principle of
havi ng honorary menbers is quite comon to nost C ubs and
existed even in the Madras Gynkhana Club. Once a person
becomes an honorary nenber, provision of facilities of the
Club for him partakes of the same nature as for other
menbers and, consequently, such an activity by the dub
continues to remain a part of it as a self-serving
institution. It is quite wong to equate it with the
activity of a Hotel. It may also be nentioned that there is
definite evidence given on behalf of the Cub that the
charges for the residential accommodation with catering are
much lower in the dub than the charges made for simlar
facility in any decent Hotel in Bonbay where conparable
accommdati on nay be provided. This further clarifies the
position that this is a facility provided by the Cub at
concessi onal rates exclusively for its Menbers.

W nay at this stage al so deal with the argument advanced on
behal f of the Unionin respect of the nature of catering
activities of the Club. So far as the catering in the
Ref reshnment Room /mmintained by the Club and for persons
occupying the residential accommdationis concerned, it 1is
confined to Menbers of the Cub only. No outsider is
allowed to take advantage of this facility. In fact, the
bye-laws of the Club clearly lay down that, even if a guest
is introduced by a Menber, the guest is not entitled to pay
for any refreshnent served to him The transacti on
continues to be confined to the Menber of “the Club who
i ntroduces the guest. The Cub is, of course, not open to
public in general and, even when non-nenbers are admitted in
the dCub, they are only allowed as guests of nenbers wth
certain restrictions. Such guests cannot enter into any
transaction with the Catering (Department of the Cub
Consequently, this catering activity is also in the nature
of a self-service by the ub for its nenbers.

In connection with this activity of catering, reliance was,
however, placed by the respondent Union on two aspects.- One
i s that

610
it has been admtted that, on occasi ons when Badnminton —and
Tabl e Tenni s open tournanents are held, a stall *is kept by

t he Club where, apart from Menbers, conpetitors and
spectators can al so buy snacks and soft drinks; and it was
urged that this sale of snacks and soft drinks to non,-
menbers is clearly an activity in the nature of business or
trade. It appears, however, that these stalls are opened
as a rare feature only on occasi ons when annual <“Badninton
and Table Tennis open tournanments’ are held. W have been
informed that there is only one Badmi nton and one Table
Tenni s open tournanment every year, so that these stalls —are
run only twice a year. Further, there is a clear Statenent
that the snacks and soft drinks are provided to conpetitors
and spectators at concessional rates. This indicates. that
the provision of these stalls is not for the purpose of
carrying on an activity of selling snacks and soft drinks to
outsiders, but is really intended as provision of a
facility to persons participating in or comng to watch the
tournanment in order that the tournanents may be run
successfully. These stalls are thus brought into existence
as a part of the activity of pronotion of ganes and is not a
systematic activity for the purpose of carrying on
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transactions of sale of snacks and soft drinks to
outsiders. The opening of stalls on two such occasions in a
year with this linmted object cannot be held to be an under-
taking of the nature of business or trade.

It was then pointed out that there have been occasi ons when
very big parties have been held in this Cub where catering
has been provided by the Club and, at these parties, non-
nenbers have attended in large nunbers. On behalf of the
respondent Union, an exanple was cited of an occasion when a
function was held to celebrate the Golden Jubilee of the
Bank of |India and catering was provided for a | arge number
of guests at the Club. In answer to interrogatories served
by the worknmen, it was admitted by the Secretary of the Cub
that there was al so another function of celebration of the
silver Jubilee of the Bonbay Mercantile Co-operative Bank
Ltd. when also catering was provided by the Club. It was
stated on behalf of the workmen that, on these occasions,
the invitati ons were issued not iin the nane of any Menber of
the dub, but in the nane of the organisations which held
the functions. The affidavit filed by the Secretary of the
Cl ub, however, shows that in these two cases or in other
cases where parties or functions are held in the Cub, the
Club never enters into any contract with any outsider. The
Club, in fact. provides the catering at the instance of a
Menber of the Club. 1t appears that sone Menbers of the
Club are connected wi'th organi sations |ike the Bank of |ndia
or the Bonmbay Mercantil e Co-operative Bank Ltd., and they
adopted 'the course of arranging the function with the dub
in their capacity as Menbers. The privity of contract was
bet ween them and the Club, and the Cub itself had

611

nothing to do with the two organi sations. May be ‘that, in
arrangi ng such functions, the Menbers of the Cub, to some
extent, abused their privilege of having functions arranged
by the dub, but it cannot be held that the dub, in
agreeing to cater at such functions, was really intending to
sell its goods to persons other than Menbers. The Cub, in
fact, realised the dues for such functions ‘from the
Menbers only. The Menbers were responsible for ~paynent to
the Club and did, in fact, make the paynents. The Club, in
thus catering for such functions, was in fact catering for

its Menbers and was not at all intending to carry on an
activity of providing the facility of <catering at the
i nstance of outsiders. On behalf of the workmen,” it ~was
urged that functions of this nature are nunerous and a
regul ar feature in this Cub. |In fact, the Tribunal " in its

order has held that :--
"a systematic arrangenent by which Conpanies
and other institutions book the grounds
t hrough nenbers, whereby the C ub nakes profit
by charging refreshnments per head would  bring
a Club on the other side of the border [ine so
as to make it an industry."
In accepting this view, the Tribunal again fell into an
error for’ two reasons. The first was that the Tribunal did
not attach due inportance to the circunstances that the
functions were arranged by the Cub only because of the
request of a Menber and the Cub confined its contract wth
t he Menber wthout in any way dealing wth out si de

or gani sati ons. The second point is that there was no
material to show that such functions form a systematic
arrangenent . In fact, only two instances were put forward

on behalf of the worknmen where functions were arranged for
pur poses of celebrating the Jubilee functions of two Banks.
Further, the affidavit of K K Tarapor filed on behalf of
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the Cub shows that, during the four years 1961-62, 1962-63,
1963-64 and 1964-65, the total number of functions at which
the attendance was 800 and nore, including Members of the
Club, was 28. W were told that the Tribunal had asked for
the figures of functions held during these four years at
whi ch the attendance was 800 or nore, and, thereupon, this
informati on was supplied in the affidavit of Tarapur. There
is no material to show how many of these 28 functions were
of the nature of the two functions held for celebration of
Jubil ees of the two Banks. It is quite likely that a |arge
nunber of these parties at which the attendance was 800 or
nore may have been given personally by Menbers of the dub
on their own account in order to entertain people for their
own personal cel ebrations on occasi ons such as narriages of
sons or daughters. |Infact, the evidence given before the
Tribunal was limted to only two specific instances where
functions were held for cel ebration by organisations and.
not by Menbers of the Cub thenselves. |In the absence of
any material showing that a | arge nunber of parties were of
that nature, no inference could followthat this was a sys-
L13Sup.C. I./68---8
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tematic arrangement by which the Cub was attenpting to make
profit; and the Tri‘bunal, in phasing its decision on this
ground, was not correct. The few instances cited do not, in
our opinion, indicate "that the Club is carrying on this

activity in such a manner that it nmust be held to be an
i ndustry.

Very great reliance was placed in support of the decision
of the Tribunal on the fact that the Cub “has erected a
Stadium at the Cricket field where matches are ‘held and
makes an inconme of about Rs. 2 | akhs on each occasion when
a Test Match is held on the Cricket ground by charging for
adnmi ssion tickets sold to persons who come as spectators to
watch the Test Matches. It was further pointed out 'that,
apart from charging for admssion to the Stadium from
spectators by selling tickets to/ them the Club has also
entered into agreenents wth four or gani sati ons /under
whi ch a nunber of seats in ’'the Stadium are gi ven
exclusively for the use of those organisations. W have
al r eady had occasion to nention earlier one such
organi sation, viz., the Catholic Gynkhana Ltd. The nature
of these agreenents is clear from the copy of the
Agreenent filed before the Tribunal which was entered into
between the Club and the Catholic Gynkhana Ltd. ~Under that
Agreenent, the Cub allotted for seating accommodation to
the Gynkhana 831 seats in ,the North Stand for a period of
12 years. The allotnent was for use by 'the Gynkhana on al
occasions when official and/or wunofficial Test Matches
and/or matches of simlar status sponsored by the Board of
Control for Cricket in India were held, or a fixture played
by a foreign touring teem not sponsored by the said Board.
Under the Agreenment, the Gynkhana had to pay Rs. 5/- per
seat for the first fixture; Rs. 5 per seat for the second
fixture; Rs. 4 per seat for the third fixture and Rs. 4/-
per seat for 'the fourth fixture. The question that arises
is whether these charges mmde by the Cdub from these
organi sations, like the Catholic Gynkhana Ltd., or from
spectators to whomtickets are sold, bring into exi stence an
activity of the nature of business or trade so as to convert
it into an industry. It is to be noted that one of ’the
principal objects of the Club is the pronotion of the gane
of cricket. |In fact, the very first object mentioned in the
Menor andum of Association is 'to encourage and pronote the
gane of cricket in India and el sewhere. The second obj ect
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is of laying down grounds for playing the gane of cricket,

and the third object ’'is <clearly for the purpose of
encouragi ng matches between | ndian and forei gn teans. It
is clear that the Cricket grounds are being maintained by
the dub in pursuance of these objectives. The game of

cricket can only be pronpoted and encouraged if, when matches
are held, facilities are provided not nerely for holding the
mat ches, but also for people to watch the natches and to
create interest in the public in general in the gane of

cricket. It was obviously with this object that the
Stadium was constructed. |Its use by spectators interested
in
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the mat ches or by nenbers of other organisations interested
in the game of «cricket is purely for the purpose of
encouragi ng and promoting the ganme of cricket in pursuance
of that primary object of forming the C ub. It is true
that, Jin.carrying on-this object of the Cub, the Cub has
been charging the spectators by selling tickets to them
and al so ‘chargi ng organi sati ons to whom seats are specially
al | otted. So far as seats allotted to those organisations
are concerned, we are inclined to accept the argument
advanced 'by M. Vinmedal al that this arrangement, instead of
enuring to the benefit of the Club, in fact is to its
di sadvant age. We 'have already indicated that at least in
one case of the Catholic Gynkhana Ltd., the charge that is
nmade fromthe Gynkhana is at a very lowrate of Rs. 5 or Rs.
4 per seat. On the face of it, if the Cub was intending to
make profits, it need not have-given those seats to the
Gynkhana and coul d have sold the seats to outsiders at nuch
hi gher rates. The very fact that such agreenents have been
entered into with organisations connected with the gane of
cricket shows that, in entering into these agreenments, the
primary object of the Club was to encourage persons who are
interested in the gane of cricket, ~even though at the
di sadvantage of charging themat much |ower rates.  So far
as charges from spectators are concerned by selling tickets
to them they are obviously realised in order to ensure
that the Club can carry on its activity of the pronotion of
gane of cricket and al so make up losses for  purposes of
providing other facilities and anenities to the Menbers of
the Cub. It is to be noticed that, in the whole period of
37 years, only 13 Test Matches have been held on the grounds
of the dub. Even these Matches are not organised by the
Club itself. They are, in fact, organi sed by the Board of
Cont r ol for Cricket in India. The Board then -arranges
with t he Bonbay Cricket Association, which is t he
controlling body, for the venue of the Test  WMatch. The
Bonbay Cricket Association has no ground or  Stadium of
its own. It is the Bonmbay Cricket Association t hat
approaches the Club to pronpte the Test Matches to be played
at the Brabourne Stadium of the Cub, and the Cub ‘accedes
to these requests. It will thus be seen that the C ub cones
in at the last stage of providing the venue and naking
arrangenents for the successful holding of the Test Matches
and it is for that purpose, on the few occasi ons when Test
Matches are allotted to the grounds of the Club, that the
Club is able to sell tickets in the Stadium and nake sone
i ncore. In these circunstances, we are not inclined to
accept the subm ssion made on behalf of the worknen that
this activity by the Cub is an undertaking in the nature of
trade or business. It is, infact, an activity in the
course of pronotion of the gane of cricket and it is
incidental that the Club is able to nake an incone on these
few occasi ons which incone is later utilised for the purpose
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Menor andum of Associ ation. The hol ding
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of the Test Matches is primarily organised by the ub for
the purpose of promoting the game of cricket. This activity
by the Cub cannot, by itself in our opinion, lead to the
inference that the Club is carrying on an industry.

Lastly, reference was made to the circunstance that, unlike
the Madras Gynkhana C ub, the C ub has been incorporated as
a Linited Conpany under the |ndian Conmpani es Act. It was
urged that the effect of this incorporation in |aw was that
the dub becane an entity separate and distinct from its

Menber s, so that, in providing catering facilities, the
Club, as a separate legal entity, was entering into
transactions wth the Menbers who were distinct from the
Club itself. In our opinion, the Tribunal was right in
hol ding that the circunstance of incorporation of the dub
as a Limted Conpany i's not of inportance. It is true that,

for purposes of contract |aw and for purposes of suing or
being sued, the fact of incorporation makes the Club a
separate legal entity; but, in deciding whether the Club is
an industry or not, we cannot base our decision on such
| egal technicalities.  Wat we have to see is the nature of
the activity in fact and in substance. " Though the Club is
incorporated as a Conpany, it is not Iike an ordinary
Conpany constituted for the purpose of carrying on
busi ness. There are no share-hol ders. ~ No divi dends are ever
declared and no ‘distribution of  profits takes pl ace.
Admi ssion to the Club.is by payment of admi ssion fee and not
by purchase of shares.  Even this adm ssionis subject to
bal | oti ng. The nmenbershipis not transferable |ike the
ri ght of shareholders. There is the provision for expul sion
of a Menber under certain ci rcunst ances whi ch' feature
never exists in the case of a sharehol der holding shares in
a Limted Conpany. The menbership-is fluid. A person
retains rights as long as he continues as a Menber and gets
nothing at all when he ceases to be a Menber, even though he
may have paid a |arge ampbunt as adm ssion fee. He even
loses his rights on expulsion. |In these circunstances, it
is clear that the Cub cannot be treated as a separate |ega
entity of the nature of a Limted Conpany carrying on
busi ness. The dub, in fact, continues to be a Mnbers’
Cl ub wi thout any shareholders and, consequently, al
services provided in the CLub for Menbers have to be treated
as activities of a self-serving institution

For these reasons, we consider that the order nmade by the
Tribunal, holding that ’'the Club is an ‘'industry , is
i ncorrect and nust be set aside. The appeal is allowed, and
the order of the Tribunal. dismssing the prelimnary
objection of the Club, is set aside. |In the circunstances
of this case, we direct parties to bear their own costs of
thi s appeal

R K P.S. Appeal all owed.,
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