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Dr. ARIJIT PASAYAT, J.

1. Leave granted in SLP (C) Nos. 12791-12794 of 2006

2. Chal | enge in these appeals isto the judgnent of a
Di vi si on Bench of the Karnataka H gh Court dismssing the
Revi sion Petition filed under Section 23(1) of the Karnataka
Sal es Tax Act, 1957 (in short the \021Act\022).

3. The controversy relates to assessnent year 2002-2003.

The appellant had filed the Revision Petitions questioning
correctness of the order passed by the Karnataka Appel |l ate

Tribunal (in short the \021Tribunal\V022) in STA Nos798-801 of 2003.
The appeals were filed before the Tribunal under Section 22(1)

of the Act against the order passed by the Joint Comni ssioner

of Commerci al Taxes (Appeal s), Bangal ore Division, Bangal ore
(hereinafter referred to as the \021Appel | ate Aut hority\022). The said
authority confirmed the provisional assessment orders of the

Assi stant Comm ssi oner of Commercial Taxes, Bangal ore

(hereinafter referred to as the \021Assessi ng Authority\022) for the
nont hs of My, June, July and Septenber, 2002.

4. Factual position is alnost undisputed and is as follows:

The appellant is a limted conpany and has its registered
office at Gujarat and branch office at Bangal ore, Karnataka. It
is a sub-contractor for Ms Larsen and Toubro Ltd. for
execution of works contract. It is registered as a deal er under
the Act as well as Central Sales Tax Act, 1956 (in short the
\021Central Act\022). It had opted for comnposition under Section 17(6)
of the Act. But the benefit of conposition was denied in view of
the anmendnment to sub-section (7) of Section 17. The appellant
undi sputedly had received goods fromthe head office situated
at Cujarat for execution of the work in Karnataka.

5. Stand of the appellant before the departnenta
authorities and the Tribunal was that the receipt of goods from
the head of fice does not anpbunt to receiving of goods. The

Tri bunal referred to sub-section (7) of Section 17 as anended
by Act No.5 of 2002 w.e.f. 1.4.2002 and held that in fact the
provision clearly applied to the case of the appellant.
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6. The foll owi ng questions were rai sed before the Hi gh Court
in the Revision Petition:

\0231. \Whet her the Karnataka Appellate
Tri bunal was right in concluding that the
amendment to Section 17(7) of the KST Act
effective from 1. 4.2002 would apply to
agreenments entered into prior to 1.4.2002.

. Whet her the Karnataka Appell ate

Tri bunal was right in holding that even
transfers to stock woul d be hit by the
amendment to Section 17(7) of the Karnataka
Sal es Tax Act effective 1.4.2002?\ 024

7. Section 17(7) of the Act which has been introduced by
t he Karnataka Amendnent Act 5 of 2002, with effect from
1.4.2002 reads as under:

"Not hi ng-contai ned in sub-section (6)
shall apply to a deal er who purchases or
recei ves goods fromoutside the State for
the purpose of using such goods in the
execution of works /contract"

8. The | egi slature by introducing the above amendnent to
sub-Section (7) of Section 17 of the Act has restricted the
benefit of composition anobunt for a dealer liable to tax under
Section 5-B of the Act. By this anended provision, the
Legi sl ature mandates that a deal er who purchases or receives
goods fromoutside the State for the purpose of using such
goods in the execution of works contract is not eligible for
benefit of composition anobunt for the works contract executed
by himin that year in the Statein respect of works specified in
the Sixth Schedule to the Act.

9. Rul e 8-B of the Karnataka Sal es Tax Rules, 1957 (for
short the ‘Rules’) provides the procedure for conposition of tax
in the case of deal ers executing works contract. Sub-rule (1) of
Rul e 8-B of the Rul es envisages that the assessee/deal er shal
submit an application in Form 8-AA to the assessing authority
each year seeking conposition benefit w thin One hundred
and twenty days fromthe date of commencenent of the
assessment year or of the business, if he has comenced the
busi ness during the course of the year

10. Sub-Rule (2) of Rule 8-B of the Rul es nandates that the
Assessing Authority after receipt of such application fromthe
deal er/ assessee, and after verifying the sane, nmay pernit the
deal er, subject to the conditions specified in Sub-rule (1), to
pay in lieu of the ambunt of tax payable by himduring the
year an amount by way of conposition as provided i n-sub-
section (6) of Section 17 of the Act.

11. Clause (ii) of sub-rule (2) of Rule 8-B of the Rules
envi sages that the Assessing Authority shall give permssion
for conposition within thirty days fromthe date of receipt of
the application by the deal er/assesses under Sub-rule (1) of
Rul e 8-B of the Rules.

12. The Hi gh Court dism ssed the Revision Petition holding
that sub-section (7) of Section 17 has clear application. The
stand taken before the Tribunal and the H gh Court was re-
iterated in these appeals.

13. Learned counsel for the respondent-State on the other
hand supported the inmpugned judgment.
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14. It is to be noted that if the dealer wanted the benefit of
sub-section (6) of Section 17, it was required to subnmt an
application within one hundred twenty days fromthe date of
commencemnent of the assessment year. The amended

provi sion of sub-section (7) of Section 17 came into effect from
1.4.2002. The amended provision clearly excludes the deal er
fromthe benefit of sub-section (6) of Section 17 of the Act if he
purchases or receives goods fromoutside the State for the

pur poses of using such goods in the execution of the works
contract. |If for any reason, the assessee had intended to opt
for conposition of tax under Section 17 (6) of the Act,
necessarily he had to submit the application within one

hundred and twenty days fromthe date of commencenent of

such year before the assessing authority to accept in lieu of

tax payabl e under Section 5-B of the Act on the total value of
the works contract bei ng executed by him The key words

under Section 17 (6) of the Act are the tax payable during the
year by way of conposition an anmount on the tota

consi deration for the works executed by the contractor in that
year in the year in the State. Option to be exercised for
conposition benefit is not dependent on the dates of the
agreements entered into by the parties for execution of the

wor ks contract Under Rule 8B(1l) of the Rules, the

deal er/ assessee is/required to subnit the application seeking
conposition benefit for each assessment year within the tine
prescribed fromthe date of commencenent of such year or of

the business, if he has comrenced the business during the

course of the year. That again neans, it is irrelevant, when the
parties had entered into an agreenent for the execution of

works contract in the State. As already noticed, the rel evant
assessment year in question is 2002-2003 (ending on

31.3.2003) and the assessee if it elected to conpound the tax

for this year, it was required to submt the application as

provi ded under rule 8-B (1) of the rules. The anmended

provi sions of sub-section (7) of Section 17 were given effect to
from1.4.2002. In view of the restriction inposed under the
amended provision, the assessing authority could not have
permtted the appellant conpany to elect to pay the tax under
Section 17(6) of the Act, since admittedly the appellant

recei ved the goods by way of stock transfers fromoutside the
State for the purpose of using such goods in the execution of

wor ks contract. Therefore, the first question of |aw raised by
the appell ant has been rightly answered agai nst the assessee.

15. The | anguage used in sub-section (7) of Section 17 is very
clear. It is to the effect that if a deal er purchases or receives
goods fromoutside the State for execution of works contract
within the State it is not entitled to the benefit of conposition
in terns of sub-section (6) of Sectionl7 and undisputedly, the
appel | ant has received the goods by way of stock transfer. In

vi ew of the |anguage enployed in the anmended provision, the
appel l ant was clearly disentitled fromconposition for availing
the benefit under sub-section (6) of Section 17. The expression

\ 023recei ves\ 024 woul d enconpass recei pt in any manner. —Receipt by
branch transfer is covered by the said expression. The High

Court was, therefore, justified in dismssing the Revision
Petition. We find no scope for taking a different viewin view of
the cl ear | anguage of sub-section (7) of Section 17 as anmended
w.e.f. 1.4.2002.

16. The appeals fail and are dism ssed with no order as to
costs.




