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ACT:

Coal M nes (Nationalisation) Act, 1973 - S. 14 - Benefit
of - Wen avail abl e.

Coal M nes (Taking Over of Managenent) Act, 1973 s.3(2)
proviso - Notification by Central Governnent - \Wether
exi stence of a coal mine on the appointed day as defined by
s.2(b) essential pre-requisite - ~Wether acquisition of
know edge by Central Governnent about existence of coal mne
enough - Burden of proof that -conditions for issuance of
notification satisfied on whom- Nature of proof required.

HEADNOTE

Respondent No.4 obtained a conposite |ease for mning
coal and fire coal and other mnerals in respect of certain
area conprising Natundihi Pahariabera Colliery ‘from the
CGovernment of West Bengal. According to the -petitioner
respondent No. 4 after obtaining perm ssion from the
authorities commenced the extraction —of coal fromthe mne
in 1973 and in that connection he enployed the petitioner
and 700 worknmen. Respondent No.4 was prevented fromworking
the coal mne in view of the nationalisation of the coa
m nes under the Coal Mnes (Nationalisation) ~Act, 1973.
After the closure of the coal mine the petitioner and 700
wor kmen were rendered unenployed and in spite of severa
representations to the Government of West Bengal, the Coa
India and Central Governnent nothing was done to alleviate
their hardship.

The petitioner invoked the jurisdiction of this Court
under Art. 32 of the Constitution purporting to do so on
behal f of 700 worknen clainmng relief for issue of a wit of
mandanus directing the respondent to declare that the said
colliery has vested in the Central Governnent and in-the
alternative directing the Union of India to take over the
colliery under the Nationalisation Act and treat the
petitioner and other worknen as worknen of the Centra
CGovernment and to work the colliery by enploying the workmnen
and to pay them arrears of their wages wth effect from
April, 1980.

In support of the petition it was contended: (i) that
they have been thrown out of enploynent although under s. 14
1045
of the Nationalisation Act they continue to be the enpl oyees
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A of the Central Government and are entitled to their wages;
and (ii) that the said colliery was a coal mne as defined
by s.2(b) of the Coal M nes (Taking Over of Managenent) Act
1973 on the appointed day, nanely, 31st January, 1973, but
the sane was not specified in the Schedule to the Act due to
some error and that since the Central Governnent had
acqui red knowl edge about the existence of the mne it was
under a legal duty to issue a notified order naking
decl arati on about the existence of such nine and to take
over its managenent.

On behalf of the respondent No.2 (Coal 1India - a
Covernment company) it was contended: (i) that respondent
No. 4 had obtained |ease for extracting coal in the said
colliery but he never extracted coal and there was no coa
mne in existence either on the date of enforcement of the
Managenment Act or on the date when the Nationalisation Act
cane into force; (ii) that on receipt of information that
respondent, No.4 ~was indulging in extracting coal illegally,
action was taken against him and after the enforcenent of
the Coal " M nes Nationalisation (Amendnent) Act, 1976 coa
nm ne teases i ncluding that of ~respondent No.4 stood
ternminated and thereafter he was not entitled to carry on
any coal mine, (iii) that since on the appointed day no coa
m ne exi sted, there was  no question of taking over of the
mne either under the Managenent Act or under the
Nationalisation Act; /and (iv) that the petitioner and ot her
wor kmen who nmay have been enpl oyed by respondent No.4 have
no right to be the enployees of the Central Government or
the CGovernnment conpany.

Di sm ssing the petition
N

HELD: 1. Section 14 of the Coal M nes (Nationalisation)
Act, 1973, protects the interest of  those workmen who may
have been working in a coal mine, specified in the Schedul e
to the Act. The enployees of —a private owner even though
working in a coal mne are not entitled to be treated
enpl oyees of the Central Government unless the coal mine is
nationalised and specified in the Schedule to that ' Act.
Since the colliery in question was. not specified in the
Schedule to the Nationalisation Act, the worknen which may
have been under the enploynent of the respondent No.4 are
not entitled to the benefit of s.14 of the Nationalisation
Act. [1054 E-G
1046

2. The Coal M nes (Taking Over of Managenent) Act, 1973
and the Nationalisation Act both form part of an-integra
schene to nationalise coal mnes with a view to prevent
sl aughtering of coal mnes and to provide for the co-
ordi nat ed devel opnent of coal productionin a  scientific
manner and also to conserve the coal deposits, The
Managenment Act was pre-cursor of the Nationalisation Act.
[1051 F-@G

3. There is no provision under the Managenent Act |ike
s.14 of the Nationalisation Act protecting the interest of
the existing enployees or conferring right on them to be
treated as enpl oyees of the Central Governnent. [1052 D

4. Proviso to s.3(2) of the Managenent Act, pre-
supposes the exi stence of the coal nine as defined by s.2(b)
of the Managenent Act on the appoi nted day, namely, January
31, 1973. The legal duty cast on the Central Governnent to
issue a notified order about a coal mne for the purpose of
including the sanme to the Schedul e under the Managenent Act
woul d arise if such coal mine as defined by the Managenent
Act existed on the appointed day. No such |l egal obligation
woul d be on the Central Governnent to issue any notified
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Order making declaration as contenplated by s.3(2) of the
Managenent Act even though the Central Governnent nay have
acqui red knowl edge about the existence of coal mine. The
said colliery was not specified either in the Schedule to
the Managerment Act or in the Schedule to the Nationalisation
Act, the managenent of the colliery of respondent No.4 was
neither taken over by the Central Government nor was it
national i sed under the Nationalisation Act. In the absence
of nationalisation of the said colliery, the petitioner and
ot her enpl oyees, even if, they had been working in the said
colliery could not get benefi t of s. 14 of t he
Nati onal i sation Act. [1055 B-D; 1054 D- E]

5. If inreality respondent No.4 had carried on mning
operations then there could be conclusive proof in his
possession, including the appointnent of a Manager to carry
on mning operations as required by s.17 of the Mnes Act,
1952, peri odical i nspection ~reports of the Inspector
appoi nted under ~the Mnes Act, 1952, communication of the
actual date of opening of the mne to the Regional Labour
Conmi ssioner in the prescribed formas required by Paynent
of Wages (Mnes) Rules 1956 read with s. 2-A(1) of the M nes
Act, 1952, assessnent of
1047
payment of royalty on coal, annual returns required to be
filed with the Labour Enforcenent O ficer, Register of wages
A etc. None of these docunents have been produced before the
Court. [1056 C F]

6. The burden of establishing that the owner of the
colliery had carried on mning operations on the relevant
date was on the respondent No. 4 and the worknen cl aim ng
relief, but they have failed to discharge that burden. On
the contrary material on record shows that no mning
operations were carried on by respondent No.4 on or before
the appointed day. This conclusion was further supported by
the circunstance that respondent No. 4 did not give any
intimation to the Central Governnent as stipulated by 8.
3(5) of the Managenment Act. The  Managenent Act ‘and the
Nati onal i sation Act both provide for paynent of anmounts as
conpensation to the owners of coal  mnes whose rights are
taken over. In the normal course of human affairs,
particul arly business affairs, it is difficult to conceive
that the owner of a coal mne would not bring to the notice
of the Central Governnent the existence of his coal mne
when such coal mine was not included in the Schedule to the
Managenment Act or the Nationalisation Act. Absence of such D
intimation indicates that in fact no coal mine existed.[1056
H, 1057 A-D]

7. No mning operation is permssible by any person
other than those nmentioned in 8.3(3) of the Nationalisation
Act. Under the Coal M nes (Nationalisation) Anendnent Act,

1976 all |eases of nines including that of Respondent No.4
stood terminated. |f respondent No.4 was carrying on nining
of coal in 1978, it was wholly unauthorised and illegal

therefore no declaration can be made under the Managenent
Act. [1057 E-G

8. The said colliery was not a coal nmine on the
appoi nted day and neither its managenent nor its ownership
ever vested in the Central CGovernnent. The petitioner and
ot her worknmen are, therefore, not entitled to the protection
of 8.14 of the Nationalisation Act and no mandamus as
claimed by the Petitioner directing the Central Governnent
to treat the petitioner and other enpl oyees as enpl oyees of
the Central CGovernment can be issued. The Central Governnent
cannot be forced to operate the said colliery as the
starting of a coal mne would depend upon a nunber of
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factors. me petitioner is, therefore, not entitled to the
mandanus directing the Central Governnent to work the
colliery by enploying the petitioner and ot her worknen. The
Central CGovernment is not under any |legal obligation to pay
arrears of wages as claimed by the petitioner. [1057 F-H
1058 A-C
1048

Central Coal Fields Ltd. v. Bhubaneswar Singh, [1984] 4
A S.C.C 429; and Tara Prasad Singh etc. etc. v. Union of
India & Ors. [1980] 3 S.C. R 1042, referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 12591 of
1983.

Under Article 32 of the Constitution of India.

Govi nd Mukhoty, N. R Choudhary and S.K. Sinha for the
Petitioner.

L. N." Sinha, ~ Tapas Roy, ~ N. C. Tal ukdar, Shankar Ghosh,
C. V. Subba Rao, R N. Sachthey, Anip Sachthey, Mss M Arora,
Parijat Sinha, J.R Das, D. K _-Sinha, D. Goburdhan and B.P
Si ngh for the Respondents.

The Judgrment of the Court was delivered by

SINGH, J. By neans of this petition under Art. 32 of
t he Consti tution, t he petitioner has i nvoked t he
jurisdiction of this Court purporting to do-so on behal f of
700 workmen clainming relief for issue of a wit of mandanus
directing the respondents to decl are that Nat undi h
Pahari abera Colliery has vested  in the Central Governnent
and in the alternative directing the Union of India to take
over the «colliery under the Coal Mnes (Nationalisation)
Act, 1973 and treat the petitioner ~and other worknen as
wor kmen of the Central CGovernment and to work the colliery
by empl oying the workmen and to pay themarrears of their
wages with effect fromApril, 1980.

Subodhchandra Mondal, respondent No. 4 obtained a
conposite lease for mining coal and fire clay and / other
mnerals for a period of 30 years in respect of an area of
344. 44 acres conprising Natundi hi Pahariabera Colliery from
the CGovernment of West Bengal. According to the petitioner
Subodhchandra Mondal after obtaining permssion from the
authorities commenced the extraction of coal fromthe m ne
in 1973 and in that connection he enployed the petitioner
and 700 worknen. Subodhchandra Mondal was- prevented  from
working the coal mine in view of the nationalisation of the
coal mnes under the provi si ons of the Coal M nes
(Nationalisation) Act, 1973 (hereinafter referred to as the
Nati onal i sation Act). After the closure of the coal nine the
petitioner and 700 worknmen were rendered unenployed and in
spite of several representations to the Governnent of West
Bengal, the Coal India and the Central Governnent nothing
was done to alleviate their hardship. The petitioner has
asserted that they have been thrown
1049
Qut  of enpl oyment al t hough under sec. 14 of t he
Nati onal i sation Act they continue to be the enpl oyees of the
Central A CGovernnent and are entitled to their wages. On
behal f of Coal India respondent No. 2 a Governnent conpany,
counter affidavit has been filed disputing the petitioner’s
claim It is asserted that although Subodhchandra Mondal had
obt ai ned | ease for extracting coal in the Natundi hi
Pahariabera in the State of Wst Bengal but he never
extracted coal and there was no coal mine in existence
either on the enforcenent of the Coal M nes (Taking over of
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Managenent Act) 1973 or on the date when the Nationalisation

Act cane into force. It is averred that in March, 1978 the
Director General of M nes received information t hat
Subodhchandra Mondal was indulging in extracting coa

illegally, action was taken against him After the
enforcenent of the Coal M nes Nationalisation (Anmendnent)
Act 1976 all mne leases including that of Subodhchandra
Mondal stood terminated with effect from 29th April, 1976
and thereafter Subodhchandra Mondal was not entitled to
carry on any coal mine. It is further asserted that since on
the appointed day no coal mine existed, there was no
guestion of taking over of the mne either wunder the
Managenent Act or under the Nationalisation Act. Petitioner
and ot her wor kmen  who may have been enpl oyed by
Subodhchandra Mondal have no right to be the enployees of
the Central Covernment or of the Government Conpany.

The Coal Mnes (Taking Over of Managenent) Act, 1973
was enacted to provide for the taking over of the Managenent
of coal mines, "pending nationalisation of such mnes with a
view to ‘ensuring rational and co-ordinated devel opnent of
coal production and for pronoting optinumutilisation of the
coal resources consistent with the growing requirements of
the country, and for matters connected therewith or
incidental thereto.”™ Section 2(b) of the Act defines a coa
mne to mean "a m'ne in which there exi st one or nore seans
of coal." Section 3(1) provides that on and from the
appoi nted day (i.e.January 31, 1973) the nanagenent of al
coal nmines shall vest in the Central Governnent. Section
3(2) provides that the nmanagenent of coal mines specified in
the Schedule shall be deened to vest in the Centra
Government. Proviso to section 3(2) lays down that if after
the appointed day, the existence of any other coal mine
cones to the know edge of the Central Governnent, it shal
by a notified Order nmake a declarati onabout the existence
of such mne, whereupon the managenent cf such coal mne
shall vest in the Central CGovernment and the provisions of
the Act would apply to it. Section 3(5) of the Act provides
that If any coal mine is not included in the Schedul e, every
person incharge of a coal nine shall wthin 30
1050
days fromthe enforcement of the Act intinmate to the Central
CGovernment the name and |ocation of such nmine giving the
nanes and addresses of the owner thereof. Section 6 enpowers
the Central Governnent to appoint Custodians for the purpose
of taking over of the managenent. Section 7 provides for
paynment of cash amount as conpensation for vesting of
managenment. Section 16 vests power in the Custodians to
term nate contract of enploynent entered into by the owner
or agent of the coal mine, any tine before the appoi nted day
by giving one nonth’s notice to the enpl oyees concerned or
by giving one nonth's salary in lieu thereof. The Coal M nes
(Nationalisation) Act (Act No. 26) of 1973 was enacted by
the Parliament to provide for the acquisition and transfer
of the right, title and interest of the owners of the coa
mnes specified in the Schedule. Section 2(b) to the
Nati onal i sation Act defines a coal mne in the same way as
the corresponding provision of the Managenment Act. Section
3(1) provides that on the appointed day i.e. May 1, 1973 the
right, title and interest of the owners in relation to the
coal mnes specified in the Schedule to the Act shall stand
transferred to, and vest absolutely in the Centra
Governnment free fromall incunbrances. The Schedule to the
Act specified the nanes of coal mines which stood vested in
the Central Governnent Section 3(2) provides that if after
the appointed day existence of any other coal mne conmes to
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the know edge of the Central Governnent, the provisions of
Coal M nes (Taking Over of Managenent) Act, 1973 shall apply
to such mnes wuntil that mne is nationalised by an
appropriate |legislation. Section 3(3) as anmended by the Coa
M nes Nationalisation (Arendnent) Act, 1976 provides that on
and from the commencenent of the Amendnent Act (i.e. 29th
April, 1976) no person, other than -

(i) the Central CGovernnent or a Governnent conpany

or a corporation owned, managed or controlled by

the Central CGovernment, or

(ii) a person to whom a sub-lease, referred to in

the proviso to cl. (c), has been granted by any

such Governnent, conpany or corporation, or

(iii) a company engaged in the production of iron

and steel, shall carry on coal mining operation

in India, in any form
1051

It further ~provides that excepting the mning | eases A
granted before the comencenent of the Anendnent Act in
favour of the Governnent conmpany or corporation or any sub-
| ease granted by any such CGover nrent conpany or
corporation, all other miningleases and sub-leases in force
i medi ately before the conmencement of the Amending Act
(i.e. 29th April, 1976) shall stand termnated. Section 5(1)
enpowers the Central Governnent to direct by an order in
witing that the rights, title and interest of an owner in
relation to a coal mne shall instead of continuing to vest
in the Central Government, shall vest in the Governnent
conpany, whereupon ‘such conpany shall be | essee of the coa
m ne. Section 7 provides that the Central CGovernnent or the
Government conpany shall not - be liable to discharge any
liability of the owner, agent, nmanager or . managi ng
contractor of a coal mine in respect of any period prior to
the appointed day (i.e. My 1, 1973). Section 11 provides
that the general superintendence, direction, control and
managenent of the affairs and business of a coal nmine, the
right, title and interest of an/owner in respect of a coa
mne vested in the Central Governnent wunder sec. /'3 in
relation to a coal mne in respect of which Centra
CGovernment has issued direction wunder sec. 5(1) of the Act
shall vest in the GCovernnent conpany  and in case of coal
mne in relation to such no direction has been nade it shal
vest in one or nore custodi ans appoi nted by the Governnent-.
Section 14 provides that every person who is workman w thin
the meaning of Industrial Disputes Act, 1947 or even'if he
is not a workman and who has been in the enploynent
i medi ately before the appointed day (i.e. - May 1, 1973)
shal | become employee of the Central Governnent or of the
Government conpany as the case may be, and shall hold office
or service inthe coal mne with the sane right to pension
gratuity and ot her benefits. F
The Managnent Act and the Nationalisation Act both form

part of an integral scheme to nationalise coal mnes with a
view to prevent slaughtering of coal mnes and to provide
for the co-ordinated devel opnent of coal production in_ a
scientific manner and also to conserve the coal deposits.
The Managenent Act was pre-cursor of the Nationalisation
Act. Under that Act the right, title and interest in the
coal mne was not acquired. Instead only the managenent of
the coal mne as specified in the Schedule to the Act was
taken over pendi ng nationalisation of the sane. The
nmanagenent of the coal m nes
1052
whi ch existed on the appointed day nanely, January 31, 1973
was taken over and custodians were appointed by the
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Government to carry on the managenent of the coal mnes, but
the ownership and title in the coal mne continued to vest
in the owners. The enployees who were working in the coa
nm ne al so continued to be the enpl oyees of the owner and the
custodi an appointed by the Central CGovernnent was entitled
to carry on the managenent and exercise control over the
enpl oyees but the enpl oyees could not and did not becone the
enpl oyees of the custodian or the Central Governnent. The
Central CGovernnent did not enjoy the right of the owner and
the enpl oyees enpl oyed by the manager on behal f of the owner
did not become the personal enployees of the manager. They
continued to be the enployees of the owner. The managenent
was carried out at the cost and for the benefits of the
owner as was held by this Court in Central Coal Fields Ltd.
v. Bhubaneswar Singh, [1984] 4 S.C.C. 429. There is no
provi si on under the managenent act like sec. 14 of the
Nati onal i sati on Act” protecting the interest of the existing
enpl oyees or conferring right on them to be treated as
enpl oyees ‘of the Central Government. The Managenent Act does
not contain any provision protecting the interest of the
enpl oyees of the coal mnes specified in the Schedul e.

The Nationalisation Act was enact ed “for t he
acqui sition and transfer of the right, title and interest of
the owners in respect of the coal mnes specified in the
Schedule with a view to re-organising 'and re-constructing
coal mines so as to ensure the rational, co-ordinated and
scientific devel opnent and utilisation of -coal resources
consistent with the growi ng requirenents of the country, in
order that the ownership and control of such resources are
vested in the State and thereby so distributed as best to
subserve the common good and for matters connected therewith
or incidental thereto." The Act came into effect on May 1,
1973. Under Sec. 3 of the Nationalisation Act the right,
title and interest of the owners-in relation to only those
coal. mnes stood transferred and vested in the Centra
CGovernment which were specified inthe Schedule attached to
the Act. The coal mines which were not specified in the
Schedul e were not acquired and the owners’ right, title and
interest in relation to such coal nines renained unaffected.
It appears that even after the nationalisation of coal mnes
a nunber of persons hol ding coa
1053
m ne | eases unauthorisedly started mning of coal in
reckl ess and unscientific manner wi t hout regard to
consi deration of conservation of coal, safety and wel fare of
workers. They were resorting to slaughter nining by
superficial working. O outcrops and thereby destroying a
val uabl e national asset and creating various problens. In
various areas illegal and wunauthorised operations  were
carried on w thout any assessnent of reservations in regard
to quality and quantity of coal consequently no scientific
exploitation could be wundertaken. It was therefore
considered that it would not be appropriate either to
nati onali se these wunauthorisedly worked mnes after taking
them over under the Coal M nes (Taking Over of Managenent)
Act, 1973 or to get the concerned mning | eases prematurely
term nated and regranted to GCovernnment Conpani es under the
Mning and M nerals (Regul ati on and Devel opnent) Act, 1957.
In order to achieve this purpose t he Coal M nes
(Nationalisation) Arendnment Ordinance was pronulgated on
April 29, 1976 providing that no person other than the
Central CGovernnent or a Government Conpany or a Corporation
owned, nmanaged or controlled by the Central Governnment, or a
person to whoma sub-lease has been given by any such
Gover nment, conpany or a Corporation or a conpany engaged in
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the production of iron and steel, shall carry on coal mning
inany form It further provided that all mning |eases

granted to any person excepting the mning | eases granted in
favour of a Governnent Conpany or a Corporation shall stand
termnated in so far as they relate to winning or mning of
coal. The purpose of the Anending Act was to put an end to
the unauthorised coal mning and to termnate the |eases
existing in favour of the private persons. The O di nance was
converted into the Coal Mnes (Nationalisation) Amendment
Act 67 of 1976. me wvalidity of the Amending Act was
chal l enged by the owners of the Coal Mnes before this
Court. In Tara Prasad Singh Etc. Etc. v.Union of India &
Os., [1980] 3 SSCR 1042 a Constitution Bench of this
Court upheld its validity.

At the outset of the hearing of the petition Shri L.N
Si nha, | earned counsel appearing on behalf of respondent
nos.1 and 2 raised a prelimnary objection relating to the
mai ntainability ~of the petition under Art. 32 of the
Constitution of India. According to his submssions the
guestions raised in the petition relate to enpl oyment which
do not involve enforcenent of any - fundanmental right under
t he
1054
Constitution as such petition under. Art. 32 is not
mai ntai nable. SrL /Govind Mikhoty |earned counsel for the
petitioner vehenently contested the prelimnary objection
and urged that Art. 21 of the Constitution guarantees right
to life, which right would be nmeaningless unless the citizen
has a right to live with dignity. According to himright to
get enploynment is inmplicit inthe right to Iife and as such
petition under Art. 32 is maintainable. He referred to a
nunber of decisions of this Court in support —of his
subm ssions. W do not consider it necessary either to
el aborate points raised by the learned counsel for the
parties or to discuss the authorities cited by themas we do
not consider Lt necessary to express any opinion on the
prelimnary objection since the petition is bound to fail on
nmerits.

Admi ttedly Natundi hi Pahari abera Colliery was not
specified either in the Schedule to the Managenent Act or in
the Schedule to the Nationalisation Act, the managenent of
the colliery of Subodhchandra Mndal, respondent no.4 was
neither taken over by the Central Government nor was it
national i sed under the Nationalization Act. In the absence
of Nationalization of the said colliery, the petitioner and
ot her enpl oyees, even if, they had been working in-the said
colliery could not get benefit of sec. 14 of the
Nationalistic Act as sec. 14 protects the interest of those
wor kmen who may have been working in a coal nmine, specified
in the Schedule to the Nationalization Act. nme enployees of
a private owner even though working in a coal mne are not
entitled to be treated enployees of the Central Governnent
unless the coal mne is nationalised and specified in the
Schedule to the Nationalization Act. Since Natundi hi
Pahari abera Colliery was not specified in the Schedule to
the Nationalisation Act the worknen which nay have been
under the enploynent of Subodh-chandra Mndal are not
entitled to the benefit of sec. 14 of the Nationalisation
Act. Faced wth this situation counsel for the petitioner
urged that Natundi hi Pahariabera Colliery was a coal mne as
defined by sec. 2(b) of the Managenent Act on the appointed
day, but the sane was not specified in the Schedule to the
Act due to some error. He further urged that since the
Central Gover nnent had acquired know edge about the
exi stence of the mne Lt was under a legal duty to issue a
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notified

1055

Order making declaration about the existence O such mne
and to take over its managenent. Proviso to sec. 3(2) O the
Management Act confers power on the Central Government to
make decl aration about the existence O a coal mine for the
pur pose of taking over of its managenent if the existence of
such coal mne cones to its know edge after the appointed
day. This provision pre-supposes the existence O the coa
mne as defined by sec. 2(b) O the Managenment Act on the
appoi nted day nanely, January 31, 1973. The legal duty cast
on the Central CGovernnent to issue a notified O der about a
coal mne for the purpose of including the sane to the
Schedul e under the Managenment Act would arise if such coa
mne as defined by the Managenent Act existed on the
appoi nted day, no such |egal obligation would be on the
Central Governnent to issue ~any notified Oder naking
declaration as contenplated by 'sec. 3(2) of the Act even
though the Central Governnent ~nmay have acquired know edge
about the _existence of coal mne. The pre-requisite for the
exerci se of the power is the existence of a coal mne on the
appoi nted day as defined by sec. 2(b) OF the Act. There is a
serious dispute about the existence O Natundi hi Pahari abera
Colliery on the appointed day nanmely January 31, 1973. Since
this question is a question O fact we would determne this
guestion on appraisal’ O the material on record.

The petitioner has asserted that Natundi hi Pahari abera
Colliery was a coal nmine within the meaning O sec. 2(b) of
the Management Act existing on-the appointed day nanely,
January 31, 1973. Subodhchandra Mondal, respondent no.4 the
owner of the said colliery has filed his own affidavit
supporting the petitioner’s claim Subodhchandra Mndal has
asserted that he started extracting coal after ' giving
information to the authorities of the nining departnent, in
support O this assertion he referred to a letter O the
Director O Mnes Safety date 2.12.72 copy OF which has been
annexed to his affidavit. On a perusal O the same we find
that Subodhchandra Mondal had given a notice in'FormAto
the Director General, Mnes Safety, Burdwan on 2.11.72
giving intimation about his intention to openthe nmne with
effect from 1st January, 1973. In reply to that notice the
Joint Director O Mnes Safety observed that the rel evant
area belonged to the category O gassiness and as such steps
were required to be taken for statutory precaution under the
Coal H
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M nes Regul ation 1957 relating to working of gaseous nines
bef ore opening the mne. The Joint Director directed
Subodhchandra Mondal to conduct gas survey and to subnmit a
report of the survey to the Directorate before opening the
coal mne. No nmaterial has been placed before the Court
either by the petitioner or by Subodhchandra Mndal to show
that the directions issued by the Joint Director relating to
the safety were conplied and the extracting of coat had
actually commenced on or before January 31, 1973. On behal f
of the petitioner a register of enployees naintained by
Subodhchandra Mondal was produced before wus, containing
endorsenent of the Labour Enforcement Officer dt. 29th
Noverber, 1979. The register relates to the year 1979 and it
does not relate to year 1973. The enpl oyees regi ster does
not by any stretch of imagination support the petitioners
plea that the coal mne was in existence on January 31
1973. If in reality Subodhchandra Mondal had carried on
m ni ng operations then there could be conclusive proof in
hi s possession, including the appointment n of a Manager to
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carry on mning operations as required by sec.17 of the
M nes Act, 1952, periodical inspection reports of the
| nspect or appoi nted under the Mnes Act 1952, comunication
of the actual date of opening of the mine to the Regiona
Labour Comm ssioner in the prescribed form as required by
Payment of Wages (M nes) Rules 1956 read with sec. 2-A(1) of
the M nes Act, 1952, assessnent of paynent of royalty on
coal, annual returns required to be filed with the Labour
Enforcenent Officer, Register of wages etc. None of these
docunents have been produced before the Court, although
Subodhchandra Mondal ,- owner of the Colliery should in
normal course be in possession of copies of these docunents
who is supporting the petitioner’'s case. Absence of these
docunents indicates that' no mning operations had been
carried on or before the appointed day.

As against this the Coal India has asserted that there
was no coal mne -either on January 31, 1973 or on My 1,
1973 or~ on April 28, 1976 when the Coal (Nationalisation)
Amendnent 'Act, 1976 was enforced. An affidavit has been
filed on ' behalf of the State of Wst Bengal asserting that
there had been no nmining operations till April 28, 1976 on
the entire property, and since no nmning was carried on
Subodhchandra Mondal never paid any royalty, instead he paid
only the dead rent. The burden of  establishing that
Subodhchandra Mondal had carried
1057
On nmining operations on the relevant” date was on the
petitioner and respondent no.4, they have miserably failed
to di scharge that burden. On the contrary on the material on
record we are driven to irresistible conclusion that no
m ni ng operations were carried on by Subodhchandra Mondal on
or before the appointed day. This conclusion is  further
supported by the circunstance that Subodhchandra Mondal did
not give any intimtion to the Central GCovernnent as
stipulated by sec.3(5) of the Managenment Act. Had there been
any Coal mne in existence on the appointed day as defined
by the Managenent Act Subodhchandra Mondal would have in
normal course given intimation to the Central Government.
The Managenent Act and the Nationalisation Act both provide
for paynment of anpunts as conpensation to the owners of coa
m nes whose rights were taken over. In the normal course of
human affairs, particul arly business affairs, it i s
difficult to conceive that the owner of a coal nmine would
not bring to the notice of the Central Government the
exi stence of his coal mne when such coal mine was not
included in the Schedule to the Managenment Act ~or the
Nati onal i sation Act. Absence of such intimation  indicates
that in fact no coal m ne existed.

Learned counsel for the petitioner then urged /that
Central Governnent is under a legal duty to issue a
declaration for taking over the nanagenent of <Natundih
Pahari abera Colliery, even at this stage, and this  Court
shoul d i ssue a mandarmus directing the Central CGovernnent to
issue a notified order to that effect. As already noted no
m ning operations is permissible by any person other than
those nentioned in sec. 3(3) of the Nationalisation Act and
further as under the Amendnent Act 1976 all |eases of mnes
i ncluding that of Subodhchandra Mnual stood term nated. If
Subodhchandra Mondal was carrying on mning of coal in 1978,
it was whol Iy unauthorised and illegal, therefore no
declaration can be made under the Managenent Act. No
mandanus as clainmed by the petitioner can be granted.

In view of the above discussion there is no escape from
the concl usion that Natundi hi Pahari abera Colliery was not a
coal mne on the appointed day and neither its managenent
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nor its ownership ever vested in the Central Governnent. The
petitioner and other worknen are therefore not entitled to
the protection of sec.14 of the Nationalisation Act and no H
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mandanus as cl aimed by the petitioner directing the Centra
CGovernment to treat the petitioner and other enpl oyees as
enpl oyees of the Central Governnent can be issued. The
Central Governnment cannot be forced to operate the Natundi hi
Pahari abera Colliery as the starting of a coat mne would
depend upon a nunber of factors. The petitioner is therefore
not entitled to the mandanus directing the Centra
Government to work the colliery by enploying the petitioner
and other worknen. The 'Central Governnent is not under any
| egal obligation to pay arrears of wages as clainmed by the
petitioner. The petitioner is not entitled to any of the
reliefs clained by him W cannot avoid a feeling that the
Wit Petition is really inspired by Subodhchandra Mndal
The petition fails and is accordingly dismssed but there
will be no order asto costs.

A P.J. Petition dism ssed.
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