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ACT:

Contract Act-S. 148 Contract of insurance-Wen custody
of notor car damaged in accident is entrusted to repairer by
insured in accordancewith terns of insurance policy does
the insurer becone bail ee and repairer ‘sub-bailee’ of notor
car?

HEADNOTE:

The appellant’s notor car, insured with 'the respondent
(‘insurer’) suffered damage in an accident and was taken to
and left in the custody of a repairer. On receipt of
intimtion of the accident, “the insurer entered into
correspondence with the repairer, ~accepted the estimte of
repair charges and advised the repairer to proceed wth the
repairs. The. notor car was, however, destroyed'in a fire
whi ch occurred hl the repairer’s workshop. The appell ant
filed a suit claimng fromthe insurer the value of the
nmotor car on the footing that the insurer was the bail ee of
the motor car while it was in the custody of the repairer.

The trial court upheld the contention of the appellant
and decreed the suit but, in appeal, the Hi gh Court -set
aside the decree and dismissed the suit on a ground not
related to the contention based on the contract of
bailment. In Cvil Appeal No, 142 of 1965 decided on Cctober
31,1967 this Court allowed the appeal of the appellant and
remtted the same to the High Court requesting it to dea
with the follow ng questions: (i) whether the insurer was a
bail ee of the notor car; (ii) Wether the insurer failed to
take as much care of the car as a person of ordinary
prudence would in simlar circunstances; and (iii) The val ue
of the destroyed car. 1 he High Court held on the basis of
the correspondence between the parties that the car was
entrusted to the repairer by the appellant’s son on behal f
of the appellant, that this was done w thout reference to
the insurer, that the insurer had only agreed to pay the
repair charges and that therefore the insurer was not a
bai |l ee of the notor car

Al'l ow ng the appeal
N

HELD: 1. A bare perusal of sone of +the conditions
contained in the contract of insurance would unnistakably
lead to the conclusion that the insurer was a bail ee of the
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notor car. The custody of the repairer was that of a sub-
bailee. The H gh Court went wong in not naking any
reference to the contract of insurance between the parties.
In a contract of insurance, there are mutual rights and
obligations both of the insurer and the insured. I|f the
notor car is damaged in an accident, a duty is cast on the
insured not to |leave the damaged car unattended which of
necessity would oblige the insured either to keep a watchnman
or if the car is in a condition to be noved it ought to be
480

taken to a repairer, and the insurer undertakes an
obligation to reinburse the cost of removal to the insured
This would inmply that fromthe scene of the accident, it is
the duty of the insurer to renbve the car to the nearest
repairer but this dutyis to be perforned by the insured on
behal f of the insurer. Another inportant condition of the
contract is that, once the car is damaged in an accident,
the insurer may, at its own option, either repair, reinstate
or replace the notor car. Wen the insurer has the option to
repl ace the notor car, it can take over the danaged car and
the insured is bound to submt to the same. If the insure,
on the other hand, exercises the option of repairing the
car, it is entitled not merely to choose the repairer but
also to determine the charges for repairs to be settled
between the insurer and the repairer and the insured has
hardly anything to do with it. [486A, 487 C-D, 488 C D

Moris v. C. W  Martin & Sons, Ltd., [1965] 2 AIl E R
725; and G lchrist Watt and Sanderson Pty Ltd. v. York
Products Ltd., [1970] 3 All E. R~ 325; referred to.

In the instant case, whenthe appellant’s son soon
after the accident took the damaged car to the nearest
repairer, the <car virtually cane into the custody of the
insurer and the repairer took the custody for and on behalf
of the insurer. The obligation to get the car repaired was
that of the insurer. The insurer formally took the car into
its custody when it accepted the repairer to whom the
custody was given and entered.into negotiations about the
repair charges and finally agreed to pay the repair charges
to the repairer. [487 E

As a condition of contract of insurance the insurer has
to take custody of the damaged car, reserving the option to
repair or replace if. The insured has to renove the car to
the nearest repairer on behalf of the insurer and is
entitled to be reinbursed the cost of renoval. Therefore,
fromthe time of accident, under the contract of insurance,
the insurer would be the bailee. If the option to repair is
exercised and the repairer is approved and paid, the
repai rer becones the sub-bailee. [490 E-Q

2. Wien the car was in the custody of the sub-bail ee,
it was destroyed by fire that occurred in the repairer’s
wor kshop. The sub-bail ee was bound to take the sane care as
a man of ordinary prudence would take in regard to his own
goods of the same quality and value as was expected of the
bai |l ee. When the custody is of the bailee or the sub-bailee,
the burden is on themto show how they handled the car. In
the instant case the Hi gh Court did not touch upon this
aspect while reversing the decision of the trial court.
There is no evidence on behalf of the insurer as to what
amount of care had been taken by the repairer. The appell ant
has led some evidence in this behalf as to the careless
manner in which the car was kept in the workshop where
i nflanmabl e material was kept. The burden being on the
bail ee and the sub-bailee and the same having not been
di scharged, the trial judge was justified in accepting the
evi dence of the appellant and in according the finding that
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the bail ee and sub-bail ee had not taken such care of the car
as was expected of a prudent man in respect of his own goods
of the sanme quality and value. Therefore, the bailee is
liable for the |loss suffered by the appellant, the bailer
481

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 2202 of
1969.

Appeal by Special |leave fromthe Judgnent and order
dated the 2nd January, 1969 of the Kerala High Court in A S
No. 838 of 1958.

GB. Pai, DN Msra, OC Mthur and Mss. Meera
Mat hur for the Appel lant.

N. Sudhakaran for Respondent No. 1.

MK Pillai for the Respondent No. 2.

The Judgrent of the Court was delivered by

DESAl,J. Plaintiff whose car was destroyed in fire way
back in July 1953 and clained a paltry sumof Rs. 7,000 from
the respondent (Insurance Conpany for short) is knocking at
the doors of Courts of Justice since |last three decades and
mrage of justice i's still eluding him and in his chase
presunably he nust have spent double the amount than prayed
for in the plaint because this is the second round when the
matter has reached the apex court.

Plaintiff, who iis the appellant was the owner of Austin
16 HP. NMtor Car, - which he had insured with the original
first defendant Vanguard Fire and General |nsurance Conpany
Ltd. ('Insurer’ for short) in respect of accident, |oss or
danage. The period covered by the policy of insurance Ext.
P-1 dated March 4, 1952 was from March 1, 1952 to February
28, 1953. This car suffered damage in-an accident ' which
occurred on Decenber 21, 1952. The car was taken to car
repairing workshop of P.S.N.  Mtors Ltd., Trichur and | eft
there and an intimation of the (‘accident was sent to the
Insurer requesting it to discharge its obligation under the
policy of insurance. The repairer to whomthe car was handed
over prepared an estimate of the repair charges in the
amount of Rs. 2010 and forwarded the same to the Insurer
After sone protracted correspondence, the Insurer accepted
the estimate of repair charges in the ambunt of Rs. 1910 and
the Insurer by its letter dated Ext. P-13 dated March 25,
1953 wote to the plaintiff and the repairer as under

We have pleasure to inform you that the
revised estinmate of Ms P.S.N. Mtors Ltd.,

Tri chur has been
482

approved by our head office, and they have been

advised to proceed with the repairs and send us

their final Dbill together wth the discharge

voucher duly filled in and signed by vyou, for

maki ng the paynent.

Assuring you of our best services always."

Since the date of the accident the car was in the custody of
the repairer for the purpose of repairs. On July 10, 1953, a
fire occurred in the workshop of the repairer in which the
Motor Car of the plaintiff was destroyed. The plaintiff
called upon the Insurer to idemify himfor the | oss as per
the terms of the policy of insurance alleging that the Mtor
Car was in the possession and custody of Ms P.S.N. Mtors
Ltd on behalf of the Insurer and was being repaired at the
sol e responsibility of the Insurer under its instruction and
since the Insurer had entrusted the Motor Car for repairs to
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a workshop in which several autonmpbbiles with inflammble

materials like oil, petrol, tyres etc. were Lying wthout
ascertai ning whether the workshop was insured against fire
and other risks, the Insurer was liable to make good the

loss. The plaintiff claimed the value of the Mdtor Car on
the footing that the respondent-conpany was a bailee of the
Motor Car and had failed to take such care thereof as a
per son of ordi nary prudence woul d under simlar
circunst ances take of his property of the sane quality and
val ue as the Mdtor Car bailed. This |ast subm ssion alleging
a contract of bailment is seriously disputed by the
respondent -i nsurance conpany.

The Insurer cont est ed t he claim inter alia,
contending. that the suit. is not naintainable in view
Condition No. 7 of the policy of insurance an aspect of the
matter which is concluded  against the respondent-conpany
and, therefore, it is not necessary to set out in extenso
the contention under this head. The contract of bail ment was
seriously disputed “and it was subnmitted that the car was
handed over to the workshop by the plaintiff’'s son and the
i nsurance conpany had only agreed to re-inburse the | oss and
t he workshop owner was not the agent of the Insurer nor was
the insurance company a bailee; nor could it be said that
the agent of the bailee was in possession of the car

The trial court held that the Mtor Car was entrusted
to the repairer for /and on behalf of ~ the Insurer and the
i nsurance conpany
483
was liable for the loss of the Motor Car as it was in
possession of the agent of the insurance conpany. The suit
was held to be naintainable, despite condition No. 7 of the
policy of insurance. Accordingly, the suit was decreed with
cost s.

An appeal was preferred to the Hi gh Court of Kerala at
the insurance of the Insurer. The H gh Court held that
condition No. 7 of the policy of insurance precluded the
plaintiff from filing the suit before obtaining the award
and on the short ground allowed the appeal of the Insurer
and di sm ssed the suit.

The plaintiff preferred Gvil Appeal No. 142 of 1965 by
special leave to this Court. Shah, J. speaking for the Court
in the judgnent rendered on Cctober 31, 1967 held that the
High Court was in error in comng to the conclusion that
condition No. 7 precluded the plaintiff from filing the
suit. This Court held that condition No. 7 of the policy of
i nsurance has no operation in the case since the difference
between the Insured and I nsurer arose not out of the policy;
but out of the claimof the plaintiff that the Mdtor Car was
del i vered to the respondent - conpany f or repairs.
Accordingly, this Court reversed the decision of the Hi gh
Court and renmitted the appeal to the H gh Court requesting
the High Court to deal with the follow ng questions which
arise in the appeal

"1. \Wether the respondent-Conpany was a bail ee of the
notor car of the plaintiff as alleged by the
plaintiff?

2. Whet her the respondent-Conpany failed to take as
much care of the notor-car as a person of ordinary
prudence would in simlar circunstances take of
his own notor car of the sane quality and value ?
and

3. the value of the notor car destroyed."

Wen the matter went back to the Hi gh Court, the appeal was
heard by a Division Bench of the Kerala H gh Court. The
Bench hearing the appeal had sonme doubt whether in view of
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the pleading the plaintiff can claimany relief on the basis
of a contract of bailnment. After expressing this doubt, the
H gh Court proceeded to observe that in view of the scope of
remand the High Court has to decide the question whether or
not the Insurer was a bailee of the plaintiff ?

484

After referring to the correspondence, the H gh Court
reached the conclusion that the Mtor Car was entrusted to
Ms P.S.N. Mtors Ltd. by the plaintiff’'s son on behal f of
the plaintiff for repairs, that it was done without
reference to the defendant, that all that the defendant
agreed was to pay to the plaintiff or to P.S.N. Mtors Ltd.,
on his behalf, the anount which was settled as the charges
for carrying out all the repairs.” In this view of the
matter, the Hi gh Court held that the Insurer was not a
bail ee of the Mdtor Car of the plaintiff and the plaintiff’s
claimas founded on a contract of bail nent cannot succeed.
The H gh Court, accordingly, allowed the appeal of the
i nsurance conpany _and disnmissed the suit of the plaintiff
directing the parties to bear their respective costs. Hence
this appeal by the plaintiff by special |eave.

By the tinme the appeal was filed in this Court, the
General Insurance Business (Nationalisation) Act, 1972 was
enacted and brought into operation. The Central Governnent
in exercise of the powers conferred by sub-sec. (1) of sec.
16 of Nationalisation Act franed the scheme which was
published in the Gazette of India Extraordinary Part |-
Sec. 3 - Sub-section ' (ii) . . . dated Decenber 31, 1973. The
First Schedule appended to the scheme shows that Vanguard
| nsurance Conpany Limted has been nmerged with the New I ndia
Assurance Conpany Ltd. It nmay be noticed that the nane of
the first respondent is shown to be the Vanguard Fire &
General Insurance Co. Ltd. It is not nade clear whether the
Vanguard I nsurance Co. Ltd. set out in the First Schedule to
the schene is the same as ‘the respondent in this appeal
That question is kept open to be debated if the obligation
to pay the plaintiff wunder the( policy of insurance is
decreed in favour of the plaintiff by us.

Since the H gh Court had to decide the appeal wthin
the scope of order of remand nade by this Court, it is
necessary to confine attention only to the questions which
this Court directed the H gh Court to determ ne. W have
already extracted the three questions franmed by this Court
inits judgnment rendered on Cctober 31, 1967.

The first question is whether the respondent-insurance
Conpany was a bailee of the Mdttor Car of the plaintiff as
all eged by the plaintiff ?

Section 148 of the Indian Contract Act defines a
contract of bailment as under
485

"A ‘bailnment’ is the delivery of goods by one
person to another for sonme purpose, upon a contract
that they shall, when the purpose is acconplished, be
returned or otherw se disposed of according to the
directions of the person delivering them The person to
whom they are delivered is called the "bailee"."

There is an explanation appended to the section which
provides that if a person already in possession of the goods
of another <contracts to hold them as a bailee, he thereby
beconmes the bail ee, and the owner becomnes the bailer of such
goods, although they may not have been delivered by way of
bail ment. Sec. 149 provides that the delivery to the bail ee
may be nade by doing anything which has the effect of
putting the goods in the possession of the intended bail ee
or of any person authorised to hold themon his behal f. Sec.
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150 prescribes bailer’s duty to disclose to the bailee
faults in the goods bailed. Sec. 151 provides that in al
cases of bailnent the bailee is bound to take as nuch care
of the goods bailed to him as a nan of ordinary prudence
woul d, under simlar circunstances, take of his own goods of
the sanme bul k, quality and val ue as the goods bail ed.

The High Court cane to the conclusion that it is clear
fromthe correspondence between the parties ending with Ext.
P-13 that the car was entrusted to P.S.N. Mtors Ltd
Trichur by the plaintiff’s son on behalf of the plaintiff
for the repairs and that it was done wthout reference to
the insurance Company and that all that the defendent-
i nsurance Conpany agreed was to pay to the plaintiff or to
P.S.N Mdtors Ltd. on his behalf, the amount which was
settled as the charges for carrying out all the repairs.
Approaching the matter fromthis angle, the H gh Court held
that the Insurer was not a bailee of the Mdtor Car and the
pl aintiff cannot~ succeed in his claim as founded on a
contract of bailnent. This conclusion is not borne out by
the record and i s against the weight of evidence.

The High Court did not nake any reference to the terns
of the contract of insurance between the parties before
rejecting the plaintiff's case that the Insurer was the
bailee and the repairer ~ was the sub-bail ee who had custody
of the Modtor Car /on the entrustnent of the custody for the
avowed object of repair by the bailee to the sub-bailee. For
us, it is a bit surprising that the H-gh Court should have
rejected the plaintiff’s case out of hand wi thout slightest
486
reference to the contract of insurance evidenced by the
policy Ext. P-1. A bare perusal of sonme of its conditions
woul d unm stakably lead to the conclusion that the Insurer
was a bailee of the Mdtor Car in question

The first condition which is the ~usual condition in
such a contract is that the contract of insurance is a
contract of indemity and the Insurer undertake to i ndemify
the Insurer against loss of or (damage to the Mdtor Car
and/or its accessories whilst thereon by accidental externa
means. The next inportant condition.is that in the event of
the Motor Car being disabled by reason of 1oss or damage
covered under the policy of insurance, the Insurer will bear
the reasonabl e cost of protection and renoval to the nearest
repairers and of redelivery to the insured but not exceeding
inall Rs. 150 in respect of any one accident. One other
condition worth noting reads as under

"The insured may authorise the repair of the Mtor
Car necessitated by damage for which the Conpany may be
liable under this Policy provided that:
(a) the estimated cost of such repair does not
exceed Rs. 300
(b) the Company is furnished forthwith- with a
detailed estimate of the cost and
(c) the Insured shall give the Conpany ‘every
assistance to see that such repair is
necessary and the charge reasonable.”
The next condition to which reference may be nmade is
condi tion No. 4 which reads as under
"Notice shall be given in witing to the conpany
i medi ately upon the occurrence of any accident or |oss
or damage and in the event of any claimand thereafter
the Insured shall give all such information and
assi stance as the Conpany shall require."
A further <conditionis that "the Conpany may at its own
option repair, reinstate or replace the Mtor Car or part
thereof and/or its accessories or may pay in cash the anount
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487

and the liability of the Conpany shall not exceed the actua

value....’ There is the further condition which may be

noticed. 'In the event of any accident or breakdown the

Motor Car shall not be left wunattended w thout proper

precautions being taken to prevent further danmmge or |oss
and if the Motor Car be driven before the necessary repairs
are effected any extension of the damage or any further
danage to the Motor Car shall be entirely at the Insured s
own risk.’

We are constrained to reproduce all these very rel evant
conditions which have a tell tale effect on the question
whet her the Insurer was the bailee of the Mdtor Car because
the H gh Court wholly ignored them

In a contract of insurance, there are mutual rights and
obligations both of the Insurer and the Insured. |If the
Motor Car is damaged in an accident, a duty is cast on the
Insured not to |eave the danmaged car unattended which of
necessity would oblige the Insured either to keep a watchnman
or if thecar is in a condition to be noved it ought to be
taken to a repairer. Fromthe scene of accident when the car
is taken to the nearest repairer, the Insurer undertakes an
obligation to reinburse the cost of removal to the Insured
This would inmply that fromthe scene of accident, it is the
duty of the Insurer /to renobve the car to the nearest
repairer but this duty is to be perforned by the Insured on
behal f of the Insurer and the Insured is entitled to be
rei mbursed for the expenses incurred by him Therefore, it
was obligatory wupon the Insured to renmpbve the car to the
nearest repairer. This obligation arose under the contract
of insurance. The High Court rejected the contention of the
plaintiff that the Insurer was a bailee on the short ground
that the car was entrusted to the repairer by the
plaintiff’s son on behalf of the plaintiff for repair and
that it was done wthout reference to the Insurer and that
all that the defendant agreed was to pay the plaintiff or to
P.S.N. Mtors Ltd. On his behalf the amount which was
settled as the charges for carrying out all the repairs.
When the plaintiff’s son soon after the accident took the
damaged car to the nearest repairer, the plaintiff was
di scharging an obligation under the contract of insurance,
for and on behalf of the |Insured because he could have
legitimately claimed the cost of renmpval not exceedi ng Rs.
150 fromthe Insurer. This would inply that-the I'nsurer took
charge of the damaged car fromthe scene of acci dent and got
it moved to the nearest repairer. The car virtually came
into the custody of the Insurer and the repairer took the
custody for and on
488
behal f of the Insurer. The material aspect has been wholly
over| ooked by the Hi gh Court.

Secondly, the High Court observed that the Insurer
nerely agreed to pay to the plaintiff-Insurered or to the
repairer on his behalf the ampbunt which was settled as the
charges for carrying out all the repairers. At this stage
H gh Court overlooked another inmportant condition of the
contract of insurance which has been extracted herei nabove.
The Insurer may at its own option either can repair
reinstate or replace the Mtor Car, once the car was damaged
in accident. The obligation to repair the danmaged car arose
under the contract of insurance. The Insurer had an absol ute
di scretion either to repair, reinstate or replace the Mtor
Car. When the Insurer has the option to replace the Mtor
Car, it <can take over the damaged car and the Insured is
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bound to submt to the sane. |If the Insurer on the other
hand, exercised the option of repairing the car, it is
entitled not nerely to choose the repairer but also to
determ ne the charges for repairs to be negotiated and
settled between the Insurer and the repairer and the Insured
has hardly anything to do wth it. Wen these three
conditions are read together and the evidence is appreciated
the inescapable outcome is that the plaintiff through his
son sent the Mdtor Car soon after the accident to the
nearest repairer in discharge of an obligation under the
contract of insurance and that too for and on behal f of the
Insurer. In this state of uninpeachable evidence enanates
fromthe binding contract. between the parties, the Hgh
Court was clearly in error in holding that the plaintiff’'s
son took the car to workshop on his own without reference to
Insurer. The Insurer decided to get the car repaired and not
to reinstate or replace the car. Having exercised this
option, the Insurer -entered into negotiations wth the
repairer and between them by Ext. P-13 worked out the rights
and obligations. ~The obligation to pay repair charges arose
out of contract of insurance. The Insurer wanted the
repairer to repair the car and recover the charges fromthe
I nsurer. The custody of the repairer would be that of a sub-
bai | ee because the Insurer was the bailee as pointed out
earlier from the time  of accident. Since the accident, the
Insured dealt with vehicle strictly as provided under the
contract of insurance and that necessitated taking the car
to the nearest repairer for and on-behalf of the Insurer
The I nsurer becane the bailee and the repairer my have been
initially pointed out by the bailer but wth whom the
I nsurer entered negotiation arrived at a contract and agreed
to get the car repaired in discharge of -an obli-

489

gation under the contract of insurance. Therefore, for this
addi tional reason the custody of the repairer is that of a
sub- bai | ee.

A reference to some decisions in this context would
bear out the conclusion. In Mrris v. CW Mrtin & Sons
Ltd. (1) plaintiff sent her mnk stole to a furrier for
cl eaning. The furrier, contracting as principal not agent,
arranged with the defendants for- them to —clean the
plaintiff’s fur on the current trade conditions, of which
the furrier knew The defendants knew that the fur bel onged
to a custonmer of the furrier, but did not know to whomit
bel onged. M an enployee of the defendants, was given the
task of cleaning the fur. Wile the fur was in M s custody,
he stole it. The plaintiff sued the defendants for danages.
The suit was disnmissed. |In an appeal by the plaintiff, the
Court of Appeal reversed the decision and decreed the
plaintiff’s suit. Lord Denning quoted wth approval the
foll owi ng passage from Pol |l ock and Wi ght on Possession

“I'f the bailee of a thing sub-bails it by
authority .... and there is no direct privity of
contract between the third person and the owner it
woul d seem that both the owner and the first bailee
have concurrently the rights of a bailer against the
third person according to the nature of the sub-
bai | ment . "

It was accordingly held that if the sub-bailnent is for
reward, the sub-bailee owes to the owner all the duties of a
bailee for reward, and the owner can sue the sub-bailee
direct for loss of or danmages to the goods; and the sub-
bailee is |iable unless he can prove that the | oss or damage
occurred without his fault or that by his servant.

In Glchrist Watt & Sanderson Pty Ltd. v. York Products
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Pty Ltd.(1); the Shipowners carried two cases of clocks,
belonging to the plaintiffs in their vessel from Hanburg to
Sydeny, where the defendants carried on the business of

stevedores and ship’'s agents. The bill of |ading provided,
inter alia,: "Wen the goods are discharged fromthe vessel
they shall be at their own risk and expense; such di scharge
shal |l constitute conplete delivery and perfornmance under
this contract and the shipowners shall be freed from any
further responsibility". The defendants wunloaded the two
cases from

490

the vessel. When the plaintiff sought to take delivery of

the two cases, one of them was missing and was not
recovered. The plaintiffs sued the defendants on the ground
that they were sub-bailee and are answerable to the
plaintiffs to the same extent as the bailee. The Privy
Council affirmng the decision. in Mrris's case held that
the bailnent to the shi powners continued till the goods were
delivered to the plaintiff, but in the meantine there was a
sub-bail ment from the shipowers to the defendants. The
def endants as —sub-bail ee were given and took possession of
the goods for the purpose of I|ooking after them and
delivering them to the holders of the bill of |ading who
were the plaintiffs, thereby the defendants took on this
obligation from the plaintiff to exercise due care for the
safety of the goods, although there was no contractua
rel ati ons between the plaintiffs and the defendants. For
this proposition Mrris’'s case was held to be the principa
authority and it was virtually fol lowed.

It is not necessary to multiply the decisions further

Turning to the facts of this case as pointed out
earlier, the contract of insurance as evidenced by the
i nsurance policy clearly spelt-out a duty and an obligation
to renove the damaged car covered by the policy to the
nearest repairer as soon as the accident occurred. This was
an obligation cast on the Insured to be carried out on
behal f of the Insurer, and this  was to be done /for the
benefit of the Insurer because the Insurer had the option to
repair or to replace the car. In the background of these
facts, the handing over of the car by son of the plaintiff
to the repairer would constitute a delivery on behalf of the
I nsurer who would be the bailee and the repairer would be
the sub-bailee. This inference is further strengthened by
the correspondence that ensued between the Insurer and-the
repairer. The obligation to get the car repaired was of the
Insurer. It had a right to take the car into its custody. It
did formally take the car into the custody when it expected
the repairer to whom the custody was given as the one
acceptable to themand entered into negotiations about the
repair charges and finally agreed to pay the repair charges
to the repairer. Unquestionably, the Insurer would be the
bail ee and the repairer would be the sub bail ee.

The second point which this Court directed the H gh
Court to decide was whet her the respondent-conpany failed to
take as much care of the Motor Car as a person of ordinary
prudence woul d
491
in simlar circunstances take of his own Mdtor Car of the
same quality and value? When the car was in the custody of
the sub-bailee, it was destroyed by fire that occurred in
the repairer’s workshop. The sub-bailee was bound to take
the sanme care as a nman of ordinary prudence would take in
regard to his own goods of the same quality and val ue as was
expected of the bailee. Now no evidence has been | ed by the
def endants to explain what amount of care the bailee or the
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sub-bailee took in respect of the car. Wen the custody is
of the bailee or the sub-bailee, the burden is on themto
show how they handled the car. This is well-established and
need no authority. In Mrris’'s case, the question of burden
of proof was examined by the Court of Appeal and the | aw was
stated as under:

"Once a nman has taken charge of goods as a bail ee
for reward, it is his duty to take reasonable care to
keep them safe; and he cannot escape that duty by
del egating it to his servant. If the goods are |ost or
damaged, whilst they are in his possession, he is
liable unless he can show and the burden is on himto
showthat the 1|oss or danage occurred wthout any
negl ect or default or. msconduct of hinself or of any
of the servants to whomhe del egated his duty."

In the present case, the trial Court held that the
repairer the sub-bailee failed to take that nuch care as a
prudent - man woul'd take of his own thing in respect of the
car. The 'High Court has not touched this aspect while
reversing the decision of the trial Court. There is no
evi dence on behal f of the I'nsurer on'the question as to what
amount of care has been taken by the repairer the sub-
bailee. One R Rajaram D.W 1 was exam ned on behal f of the
Insurer, and thereis not one word in his examnation-in-
chief as to what degree of care was taken to keep the car in
safe custody by the sub-bailee. No one was exam ned on
behalf of the sub-bailee. The burden was on them to
establish to the satisfaction of the Court as to what degree
of care was taken in respect of the damaged car. Plaintiff
has | ed sonme evidence in this behalf as to the careless
manner in which the car was  kept in the workshop where
i nflanmabl e material was kept. Wthout™ doubt the burden
being on the bailee and the sub-bailee and the sane having
not been discharged, the learned trial Judge was perfectly
justified in accepting the evidence of the plaintiff and in
recording the finding that bailee and the
492
sub-bail ee had not taken such care of the car as was
expected of the prudent nman in respect of his own goods of
the sane quality and value. Therefore, the bailee is liable
for the loss suffered by the plaintiff the bailer.

The last point which this Court directed the H gh Court
to determne was about the value of the destroyed car. The
plaintiff has given the value of the Motor Car at the tine
of its loss at Rs. 7,000, and that is the neasure of the
| oss suffered by the plaintiff on account of the |oss of the
car. The trial Court had decreed plaintiff's suit to the
extent of Rs. 7,000. The finding is confirmed.

For the reasons herein nmentioned, this appeal / nust
succeed and it is accordingly allowed. The Judgnent and
decree of the High Court are set aside and the one passed by
the trial Court is restored with costs throughout.

H L. C Appeal al | owed.
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