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Al these Appeals can be disposed of by this conmmobn O der even

though the prayer made in Dr Jagannath M shra's case i's only for
transfer whilst in the other Appeals the prayer is for amal gamation of
trials.

Briefly stated the facts are as foll ows:

Dr Jagannath M shra and Lal oo Prasad Yadav are Ex Chief M nisters of
the State of Bihar. They and the other Appellants have been accused

of charges under the Prevention of Corruption Act and of the offence of
conspiracy to defraud the Government exchequer of |arge sunms of

nmoney. A |arge nunmber of conplaints have been filed and the cases

are being prosecuted by CBI before various Special Courts both in the
State of Jharkhand as well as the State of Bihar. W are concerned
with 6 such cases which are pending before Special Courts in the State
of Jhar khand.

It nust be nmentioned that earlier the cases were before the

Speci al Judge at Patna. However pursuant to a Judgnent of this Court
in the case of CBlI v. Braj Bhushan Prasad reported in 2001 (9) SCC 432
these cases have been transferred to the Courts of Special Judges,
Jhar khand. When two of these cases nanely RC. 20 (A)/96 and RC.

64 (A)/96 were pending before the Special Judge at Patna, an
application was made for joint trial of these cases. This was rejected
by the Special Judge. The High Court rejected the Criminal Appeal
which was filed against the order of rejection. This Judgment is
reported in 2000 (3) Patna Law Journal Reports 357.

Thereafter Wit Petitions (Crininal) and a Crimnal Msc. Petition
were filed before the H gh Court of Jharkhand at Ranchi for

amal gamati on of 5 cases. Dr Jagannath M shra, by his Transfer

Petition applied for transfer of 5 cases to one Court. Dr Jagannath
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M shra' s Petition was dism ssed by the i npugned Order dated 6th
August, 2002. The other Wit Petitions and Crl. Msc. Petitions were
di smi ssed by the i mpugned Order dated 10th Septenber, 2002. Hence
these Appeals. Before us all are applying for anal ganation of 6 cases.
It was submitted, on behalf of the Appellants, that even though
the Appeals were dismssed by Patna High Court it has been held that
there was a single conspiracy. It was submitted that the application for
amal gamation was filed pursuant to the liberty granted by the Patna
Hi gh Court while dismssing the Appeals. It was submitted that,
according to the prosecution, there was a | arge conspiracy invol ving
the then Chief Mnisters and other officers of the Animl Husbandry
Department. It was submitted that according to the prosecution the
obj ect of the conspiracy was to w thdraw si phon out governnent
nmoni es from various Treasuries which were earlier in the State of Bihar
and now fall in the State of Jharkhand. It was submitted that the overt
acts are alleged to have been commtted in pursuance of this |arge
conspiracy. It was submtted that in the overt acts there would be | oca
peopl e who are not part of the larger conspiracy. It was submtted that
of fences commtted in pursuance of one conspiracy are offences
commtted in the course of the same transaction. It was subnitted
that the mmin accused nanely the Appellants have been charged only
on the basis of the large conspiracy. It was submitted that in all the
cases, as against the Appellants, there would be sane w tnesses and
same docunents. It was submitted that there are 58 w tnesses who
woul d be common in/all the 6 cases. It was submitted that there are
approxi mately 100 docunents which are al'so commopn in all the 6
cases. It was submtted that the prosecution had admtted, in
paragraphs 10 to 12 of the affidavit in reply filed before the Specia
Judge, that there was a single conspiracy and that the above-
mentioned w tnesses and docunents were conmon. |t was submitted
that if these w tnesses have to depose separately in all the 6 cases,
there was a strong possibility of their evidence being different and of
their being conflict of decisions. It -was subnitted that the Appellants
woul d have to hear the evidence of the sane witnesses in 6 trials.
In support of the subm ssion that offences conmitted in
pur suance of one conspiracy are offences commtted in the course of
the same transaction reliance was placed on the case of K
Kunhahammad v. The State of Madras reported in Al R'(1960)
Supreme Court 661. Reference was also nade to the cases of Babula
Chaukhani v. King-Emperor reported in ALR 1938 PC 130, S.
Swami rat hnam v. State of Madras etc. reported in AIR 1957 SC 340,
Mohan Baitha v. State of Bihar reported in 2001 (4) SCC 350, Balbir
v. State of Haryana reported in 2000 (1) SCC 285 and State of Bihar
v. Ranchi Zila Santa Party reported in 1996 (3) SCC 682. There can
be no dispute with the proposition of law. It is however to be seen
whet her the proposition has any application to this case.
At this stage it is necessary to set out details and particul ars of

the 6 cases sought to be anal gamated. These are as foll ows:
Sl.
No.
Case No.

RCs
P. S. Case
No.
Amount
i nvol ved
No. of
accused
per sons
Treasury
St age
1
20( A) 96-
Pat
12/ 96
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Chai basa
P. S.

37.7 Crores
56

Chai basa
Evi dence
(A total of
174 PW
exam ned)
2.
38(A)/96-
Pat

16/ 96
Dunka P. S.
3, 76, 38, 853/ -
48 + 1

= 49

Dunka
Appear ance
3.

47(A)/ 96-
Pat

50/ 96

Dor anda

P. S.

183 Crores
171 +

69 =

240

Dor anda
Appear ance

4,
63(A)/96-
Pat
Conpl ai nt
recei ved
fromState
45, 96, 048/ -
44

Bhagal pur
& Banka
Appear ance
5.

64(A)/ 96-
Pat

Sour ce

| nformati on
97 Lakhs
34 + 4

= 38
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Deoghar
Char ge
fram ng

6.

68(A)/ 96-
Pat

Sour ce

| nformati on
37.62 Crores
75 + 1

= 76

Chai basa
Char ge
fram ng

The application for amal gamati on of cases is under Section 223

of the Crimnal Procedure Code which reads as under
"223. \What persons / may be charged jointly.- The
foll owi ng persons may be charged and tried together
namel y: -

(a) persons accused of the same offence commtted in
the course of the sane transaction

(b) persons accused of an of fence and persons accused
of abetnent of, or attenpt to commt, such of fence;

(c) persons accused of nore than one offence of the
same kind, within the neaning of section 219

conmitted by themjointly within the period of

twel ve nont hs;

(d) persons accused of different offences committed in
the course of the same transaction;

(e) persons accused of an of fence which includes theft,
extortion, cheating, or crimnal msappropriation, and
persons accused of receiving or retaining, or

assisting in the disposal or conceal nent of, property
possession of which is alleged to have been

transferred by any such offence commtted by the
first-naned persons, or of abetnent of or attenpting

to commt any such | ast-naned of fence

(f) per sons accused of offences under sections 411 and
414 of the Indian Penal Code (45 of 1860) or either

of those sections in respect of stolen property the
possessi on of which has been transferred by one

of f ence;

(9) persons accused of any offence under Chapter Xl I of
the I ndian Penal Code (45 of 1860) relating to

counterfeit coin and persons accused of any ot her

of fence under the said Chapter relating to the sane

coin, or of abetnent of or attenpting to comit any

such of fence; and the provisions contained in the

former part of this Chapter shall, so far as may be

apply in all such charges:
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Provi ded that where a nunber of persons are

charged with separate offences and such persons do not

fall within any of the categories specified in this section
the Magistrate may, if such persons by an application in
witing, so desire, and if he is satisfied that such persons
woul d not be prejudicially affected thereby, and it is
expedient so to do, try all such persons together."

It is thus to be seen that irrespective of the applicability of clauses (a)
to (g), Section 223 gives to the Magistrate a discretion to anmal ganate
cases. The Magistrate has to be satisfied that persons would not be
prejudicially affected and that it is expedient to anal ganate cases. As
has been set out herei nabove, on a prior occasion the application for
amal gamati on has been rejected by the Special Judge. The Hi gh Court
has al so rejected the Appeal. Under the circunstances, a fresh
application for the same relief-wuld not normally lie. Faced with this
situation it had been submtted that the present application for

amal gamation had been nmade as the Hi gh Court had al ready held that
there was a single conspiracy and had given liberty to apply for

amal gamation at a |l ater stage. It is thus necessary to see what the
Hi gh Court held in the case of Lalu Prasad v. State of Bihar reported in
2000 (3) Patna Law Journal Reports 357. Par agraphs 28 to 32 read
as follows:

"28. The fact that separate cases have been

regi stered and are being investigated separately and al so

the fact that this Court during investigation while

consi dering the question as to whether remand in one case

will mean the remand in all other cases, has held that

some of the cases formdifferent transactions, are not

decisive to the question involved in the case. ~This court

nmade observations during the course of investigation while

deci di ng the question of remand only. The separate

investigation by itself is not decisive to the fact that all the
cases are separate. It is only after investigation that the
guestion has to be decided as to whether they are part of

the same transaction or not. Simlarly, the fact that the

accused persons in both the cases are not common is al so

not an inportant fact as even in the cases of single

transaction, different offences are committed by different

set of the accused persons. The rel evant question that

was to be considered by the trial court was whether the

series of the acts commtted by the accused persons

forming different offences at different tines and at

different places were with a viewto fulfill one conmon

purpose and there was a conmunity of criminal intent so

as to forma single transaction or different offences were

comm tted i ndependently with a viewto fulfill different

pur pose or object though there was simlarity between the

purpose and object in the cases. Even if the trial court

woul d have found that the offences all eged to have been

commtted did not formone transaction, it should have

al so considered the cases of the petitioners in terns of

proviso to section 223 of the Code whether it was

expedient in the ends of justice to hold a joint trial on such

prayer being nade in witing by the accused persons and

the sane was not causing any prejudice to any of the

accused persons. The trial court has al so not nmade any

effort to find out as to what is the view of the other

accused persons facing the trial. For all these reasons, the

order passed by the trial court suffers fromlegal infirmty.

30. The next question is as to what order shoul d be
passed in this case after having canme to the concl usion
that the order passed by the Special Judge suffers from
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legal infirmty. Wether the matter is to be renmanded for
fresh consideration at this stage or sone other direction is
to be given taking into consideration the facts and

ci rcunst ances of the case

31. During the course of argument and in the

witten argunent filed on behalf of one set of the accused,
it was submtted on behalf of the petitioner that the

of fences conmitted in these two cases and other cases are
the part of the sane transaction, but they have not given
the details of other cases. In other cases either charge-
sheets have been submtted or the same are still to be
submitted. 1In that circunstance, this question cannot be
deci ded by taking into consideration the allegation nade in
these two cases only. If this question is decided only after
taking into consideration the allegations in these two cases
then that matter will not conme to an end as this question
will bere-agitated time and again by the petitioners and

ot her accused persons as and when the other cases wll be
ripe for fram ng of the charges and the result would be

that the trial-will not proceed in any case.

32. Taki ng into consideration the peculiar facts

and circunstances of the case arising out of the Anima
Husbandry Scam | am of the view that the said question

is to be decided only when other cases are al so ready and
reach the stage of framing of the charges. At that stage, if
a proper application'is filed by the accused persons or by
some of the accused persons, the-trial court will consider
the said question. Wile considering the question if some

of the accused persons have not prayed for joint trial, then
the trial court will also consider their stand in the |ight of
the I egal positions indicated above. The trial court will

al so consider whether it will be possible or practicable to
di spose of all the cases or sone of the cases jointly or they
shoul d be tried separately. It is to be clarified that the
par amount consi deration should be the cause of justice."

It is thus to be seen that the High Court has not concluded that there
was a single conspiracy. The H gh Court has correctly held that this
guestion can be decided only when the other cases are al so ready and
reach the stage of fram ng of the charges. As has been indicated
above all the cases have not reached the stage of fram ng of the
charges. Three of the cases are still at the appearance stage. Two of
the cases are at the stage of framing of charge. ~ Thusin any case the
application was premature. Mreover, the present attenpt is likely to
result in delay in trial of Case No. 20(A)96-Patna which has progressed
consi derably. The H gh Court has also correctly held that it is the tria
court which woul d have to consider the stand of ot her ‘accused persons
who have not prayed for joint trial. It is to be seen that apart fromthe
Appel l ants there are a | arge nunber of other accused persons. Mst of
the other accused persons have not applied for joint ‘trial. This Court
does not know what their stand is. Wien this was pointed out to
Counsel for the Appellants it was stated that affidavit of consent, for
joint trial, by all the accused in all the cases would be filed before this
Court. In our viewthis is not the stage where such affidavits could be
filed. The consent had to be obtai ned before the application for
amal gamati on was nade. It was for the Special Judge to consider
whet her it was expedient and in interest of justice that all accused
persons, in all the cases, be tried jointly. It is neither expedient nor
proper that the Appellants be permitted to bypass the trial court in this
manner .

There is another nore inportant reason why these Appeal s
cannot be allowed. This Court, in the case of CBl v. Braj Bhushan
Prasad reported in 2001 (9) SCC 432 considered the question whether
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these cases stood transferred to the State of Jharkhand by virtue of
the Bi har Reorgani sation Act. Qpposing a transfer it was submtted
that the cases related to an alleged single conspiracy which had taken
place in Patna. It was subnmitted that the trials thus had to continue in
Patna. This Court considered what were the nmain offences in those
cases. Admittedly these 6 cases are part of the cases considered by
this Court. Par agraphs 34 to 37 read as foll ows:
"34. What is the nmain offence in the charges
involved in all these 36 cases? It is undisputed that the
mai n of fence is under Section 13(1)(C) and al so Section
13(1)(d) of the PC Act. The first anong themis described
t hus:

"13. (1) A public servant is said to commt the
of fence of crimnal msconduct, -

* * *

(c¢) if he dishonestly or fraudulently
m sappropri ates or otherw se converts for his
own use any property entrusted to him or
under his control as a public servant or allows
any other persons so to do;"

The next offence is described |ike this:

"13. (1) A public servant is said to commt the
of fence of crimnal m sconduct, -

* * *
(d) if he,-
(i) by corrupt or illegal nmeans, obtains

for hinself or for any other person any
val uabl e thing or pecuni ary advant age; or

(ii) by abusing his position as a public
servant, obtains for hinself or for any other
person any val uabl e thing or pecuniary
advant age; or

(iii) while holding office as a public
servant, obtains for any person any val uabl e
thing or pecuniary advantage wi thout any
public interest;"

35. We have no doubt in our mind that the hub of the
act envisaged in the first of those two offences is
"di shonestly or fraudulently m sappropriates”. Simlarly

the hinge of the act envisaged in the second sectionis
"obtains" for hinself or for any other person, any val uable
thing or pecuniary advantage by corrupt or illegal neans.

36. The above acts were conpleted in the present cases
when the noney has gone out of the public treasuries and
reached the hands of any one of the persons involved.

Hence, so far as the offences under Section 13(1)(c) and
Section 13(1)(d) are concerned the place where the

of fences were commtted could easily be identified as the
pl ace where the treasury concerned was situated. It is an
undi sputed fact that in all these cases the treasuries were
situated within the territories of Jharkhand State.

37. Thus, when it is certain where exactly the offence
under Section 13 of the PC Act was conmitted it is an
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unnecessary exerci se to ponder over the other areas

wherein certain allied activities, such as conspiracy or
preparation, or even the prefatory or incidental acts were
done, including the consequences that ensued."

Thus it has already been held, by a three Judge bench of this Court,
that the main of fences were under the Prevention of Corruption Act. It
has been held that the offence of conspiracy is an allied offence to the
mai n of fence under the Prevention of Corruption Act. The cases are

bef ore the Speci al Judges because the main of fences are under the
Prevention of Corruption Act. The main offences under the Prevention

of Corruption Act in each case is in respect of the alleged transaction
in that case. As conspiracy is only an allied offence it cannot be said
that the alleged overt acts are in the course of the sane transaction
We are bound by this decision. In any case we see no reason to take a
different view. As it has already been held that the charge of
conspiracy is onlyan allied charge and that the main charges (under
the Prevention of Corruption Act) are in respect of separate and

di stinct actsi.e. nonies siphoned out of different Treasuries at
different times, we fail to see as to how these cases coul d be

amal gamat ed

At this stage it nust be nentioned that Dr Jagannath M shra had

nmerely applied for transfer of all the cases to one Court. Hi s
application was thus under Section 407 of the Crimnal Procedure

Code. W are informed that all the Special Courts in Jharkhand are
housed in one building. W see no infirmty in the reasoning given, in
the i npugned Judgnent dated 6th August 2002, ‘that the cases cannot

be transferred to one Court as at present all the Courts are functioning
smoothly and fairly and the cases are being disposed of very
expeditiously. W are also in agreenent withthe observation that
transfer to one Court may prejudicially affect other accused persons.
Thus even if we had been inclined to allow the other Appeals, which we
are not, the Appeal filed by Dr. Jagannath M shra woul d have had to

be di smni ssed.

For all the above reasons we see no reason to interfere. Al the
Appeal s stand di smi ssed.

Before we part it nust be nentioned that it had been

conpl ai ned that the Appellants would be forced to hear the sane
evidence 5/6 tines. If the Appellants or any of them feel aggrieved by
this and if they so desire they may apply to the Special Judges that

evi dence recorded in one case and docunents marked as an exhibit in

one case be used as evidence in other cases also. This would obviate
their having to hear the sane evidence in 5/6 different cases. W are
sure that if such an application is nmade the same will be considered by
the Special Judge on its nerit, after hearing all the other accused.




