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We have heard the counsel for both the parties. This
appeal by special |eave arises fromthe order of the
Di vi sion Bench of the Rajasthan H gh Court in CGvil Specia
Appeal No.?292/92 dated April 26, 1994.

The undi sputed facts are that respondent was appointed
for a period of three nonths or till the regularly sel ected
candi dat e assunes office. He was appointed on January 28,
1988 and his appoi ntnent came to be term nated on Novenber
19, 1988. When the wit petition was filed, the |earned
singl e Judge held that since he had conpleted nore than 240
days, the termnation is in violative of Section 25F of the
I ndustrial Disputes Act, 1947 (for short, ‘the Act’') and
directed to nake fresh appoi ntnent of the respondent. Wen
appeal was filed against the latter part of the order, the
Di vi sion Bench set aside the latter part of the order and
directed reinstatenent with back wages. As against the order
altered by the Division Bench, the present appeal cane to be
filed.

The controversy now stands concluded by a judgenent of
this Court reported in M Venugopal vs. Divisiona
Manager, LI C., [(1994) 2 SCC 323]. Therein this Court had
hel d that once an appointrment is for a fixed period. Section
25F does not apply as it is covered by clause (bb) of
Section 2 (00) of the Act. It is contended for the
respondent that since the order of the |earned single Judge
was not chal l enged, the term nation becane final
Consequently, the appellant would be liable to pay back
wages on reinstatenment. In our considered view, the opinion
expressed by | earned single Judge as well Division Bench are
incorrect in law. Wen the appointnent is for a fixed
period, unless there is finding that power under clause (bb)
of Section 2 (00) was misused or vitiated by its nala fide
exercise, it cannot be held that the termination is illegal
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In its absence, the enployer could term nate the services in
terns of the letter of appointnment unless it is a col ourable
exerci se of power. Unfortunately, neither the | earned single
Judge nor the Division Bench recorded any finding in this
behal f. Therefore, where the termnation is in terns of
| etter of appointnment saved by clause (bb), neither
reinstatement or fresh appointnment could be nade. Since the
appel | ant has not filed any appeal against the order of the
| earned single Judge and respondent canme to be appointed
afresh on June 27, 1992, he would continue in service, till
the regul ar i ncunbent assunes office as originally ordered.

The question then is whether the respondent is entitled
to paynent of back wages. Since the order is found to be in
terns of letter of appointnent, respondent is not entitled
to back wages. The Division Bench was incorrect in directing
paynment of back wages:

The appeal is-allowed to the extent indicates above. No
costs.




