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B. P. JEEVAN REDDY, J.

Leave granted. Heard the counsel for the parties.

The Gauhati Hi'gh Court has declared Rule 3 of the
Transit Rules franed by the Government of  Tripura under
Section 41 and 42 of the Indian Forest Act, 1927 as illega
and ultravires the Constitution. The correctness of the said
decision is challenged by the State of Tripura.

The Indian Forest Act, 1927 [the ~Act] was enacted to
consolidate the lawrelating to forests, the transit of
forest-produce and the duty leviable on tinber and other
forest-produce. The Act was extended to the then Union
Territory of Tripura by the Union Territories [Laws] Act,
1950 [Act 30 of 1950]. It continues to be applicable 'to the
State of Tripura. The Indian Forest Act is thus a post-
constitutional enactment, so far as Tripura is-concerned,
vide Mthan Lal v. The State of Delhi & Anr. [1959 S.C R
45] and New Del hi Muinicipal Commttee v. State of Punjab
etc.etc. [1997 (1) J.T. (S.C) 40].

Chapter Il of the Act deals with reserved forests while
Chapter 111 deals with village forests. Chapter IV deals
with protected forests and while Chapter 'V with State
government control over forests and lands not! being the
property of the governnent. Chapter VI provides for levy of
duty on timber and other forest-produce. Chapter VI
provides for control on tinber and other forest-produce in
transit. Chapter VIII deals with drift tinber. Chapters |X
Xl and Xl contain nmachinery provisions. A perusal of the
provisions of the Act shows that the Act is designed to
protect and increase the forest wealth and its proper
utilisation for the purposes of the State and the people.
For the purpose of the present case, it is not necessary to
notice the provisions of the several chapters of the Act
except Chapters VI, VIl and XII. Section 39 in Chapter VI
confers upon the Central Governnent the power to |evy duty
on tinber and other forest-produce. Section 39 reads as
fol |l ows:

"39. Power to inpose duty on tinber

and other forest-produce--(1) The

Central CGovernment nmay levy a duty
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in such manner, at such places and
at such rates as it nmay declare by
notification in t he Oficia
Gazette on all tinber or other
f or est - produce- -

(a) which is produced in the
territories to which this Act
extends, and in respect of which
the Government has any right;

(b) which is brought from any pl ace
outside the territories to which
this Act extends.

(2) In every case 'in which such
duty is directed to be levied as
valoremthe Central Government may

fix by 1like notification the value
on which such duty shal | be
assessed.

(3) All duties on tinber or other

forest-produce which, at the tine

when-this Act cones “into force in

any territory, are levied therein

under the authority of the State

Governnment, shall be deemed to be

and to have been duly |evied under

the provisions of this Act.

(4) Notwithstandi ng anything “in

this section,  the State Government

may, until pr.ovi si on to t he

contrary is nmade by Parlianent,

continue to |evy any duty which it

was lawfully levying before the

comencement of the Constitution,

under this section as then in

force;

Provided that nothing in this sub-

section authorises the lev (of any

duty which as between tinber or

ot her forest-produce of the State

and simlar produce of the locality

outside the State, discrimnates in

favour of the forner, or which, in

the case of tinber or other forest-

produce of localities outside the

State, discrinmnates between tinber

or other forest-produce of one

locality and simlar tinber or

ot her forest-produce of anot her

locality."

Sub-section (1) thus confers the power to levy duty
only upon the Central Governnent and not upon the State
governments. Sub-section (3), however, says that if any duty
| evied under the authority of the State governnent on timber
or other forest-produce is in force in any territory on-the
date of comng into force of the said Act, the sane shall be
deened to be and to have been | evied under the said section
Sub-section (4) says that wuntil a provision is nade to the
contrary by Parliament, the State government may "continue
to levy any duty which it was lawfully |evying before the
commencement of the Constitution, under this section as then
in force". These sub-sections are referred to for the reason
that an argunent is built upon them by the appellant-State,
which we shall refer to at a |ater stage

Section 41 vests in the State governnent control of al
rivers and their banks as regards the floating of timnber as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

well as the control of all tinber and other forest-produce
intransit by land or water. It also enpowers the State
government to nake rules "to regulate the transit of al
ti mber and other forest-produce". Sub-section (2) elucidates
several matters in respect of which rules can be franed. It
woul d be appropriate to set out Section 41 in its entirety:

"41. Power to nmake rul es to

regul ate transit of forest produce.

-- (1) The control of all rivers

and their banks as regards the

floating of tinber, as well as the

control of all tinber and other
forest-produce in transit by |and
or water, is vested in the State

Covernment, and it nmay  nake rules
to regulate the transit of al
ti mber and other forest-produce.

(2) In particular and wi t hout
prejudice to the generality of the
foregoing power such rules may--
(a) prescribe the routes by which
al one tinber or -~ ot her forest-
produce may be inmported, exported
or noved into, from or within the
St at e;

(b) prohibit the import or export
or noving of such tinber or other
produce w thout a pass from an
officer duly authorised to -issue
the same, or otherwise than in
accordance with the conditions of
such pass;

(c) provi de for t he i ssue,
production and return of such
passes and for the paynent of fees
therefor;

(d) provide for the st oppage,
reporting, examination and marking
of timber or other forest-produce
intransit, in respect of which
there is reason to believe that any
noney is payable to the CGovernnent
on account of the price thereof, or
on account of any duty, fee,
royalty or charge due thereon, or
to which it is desirable for the
purposes of this Act to affix a
mar k;

(e) provide for the establishment
and regulation of depots to which
such tinber or other produce shal
be taken by those in charge of it
for exam nation, or for the paynent
of such noney, or in order that
such marks may be affixed to it,
and the conditions under which such
timber or other produce shall be
brought to, stored at and renoved
from such depots;

(f) prohibit the closing up or
obstructing of the channel or banks
of any river used for the transit
of timber or other forest-produce,
and the t hr owi ng of grass,
brushwood, branches or |eaves into
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any such river or any act which may
cause such river to be closed or
obstruct ed;

(g) provide for the prevention or
renoval of any obstruction of the
channel or banks of any such river,
and for recovering the cost of such
prevention or renoval from the
person whose acts or negligence
necessitated the sane;

(h) prohibit absolutely or subject
to conditions, within specified
local limts, the establishnent of
sawpits, the converting, cutting,
burni ng, concealing or  making of
timber, the altering or effacing of
any marks on the sane, or the
possessi on or carrying of  marking
hamrers or other inplenments. used
for ‘maki ng tinber;

(i) regulate the use of property

mar ks for ti mber, and t he
regi stration of such mar ks;
prescribe the time for which such
registration shall hold good; limt

the nunber of such narks that may

be registered by any one person,

and provide for the Ilevy of fees

for such registration.

(3) The State CGovernnent nmay direct

that any rule made under this

section shall not apply to any

specified class of tinber or other

forest-produce or to any specified

| ocal area."

Chapter XIl confers an additional power upon the State
government to nmke rules. Sections 76, 77 and 78 occurring
therein read as foll ows:

"76. Additional powers to. make
rules. -- The State Government. may
make rules --

(a) to prescribe and |limt the

powers and duties of any Forest-
of ficer under this Act;

(b) to regulate the rewards to be
paid to officers and inforners out
of the proceeds of fines and
confiscation under this Act;

(c) for the preservation

reproduction and disposal of trees
and tinmber bel onging to Governnent,
but grown on |ands belonging to or
in the occupati on of private
per sons; and

(d) generally, to carry out the
provi sions of this Act.

77. Penalties for breach of rules.
-- Any person contravening any rule

under this Act , f or t he
contravention of which no specia
penalty is provi ded, shall be

puni shable with inprisonnent for a
termwhich nay extend to one nonth,
or fine which my extend to five
hundred rupees, or both.
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78. Rules when to have force of

law. -- Al rules nade by the State

Governnment under this Act shall be

published in the Oficial CGazette,

and shall thereupon, so far as they

are consistent wth this Act, have

effect as if enacted therein."

A reading of Sections 41 and 74 discloses that besides
vesting total control over the forest-produce in the State
government and enpowering it to regulate the transit of al
timber or other forest-product, the State government is al so
enmpowered to nmke rules "generally, to carry out the
provisions of this Act". . Thus, any rule made by the State
government which purports to give effect to any of its
provi sion woul d be within the four corners of the Act.

In exercise of the powers conferred upon it by the Act,
the State governnent has framed the Transit Rules. Rule 3,
with which al one we are concerned, reads thus:

3(1). Any per son i-mporting,

exporting or  nmoving into, fromor

within, —or who has i-mported,

exported or nmoved into from or

within the State of ~Tripura any

forest product, shall present it to

the Forest O ficer in Charge of the

place of origin or entry of the

forest produce, or to the Forest

Oficer in Charge of the area

nearest to the place of origin or

entry of the same through which it

is transported, for examnation and

check, and shall pay the amount, if

any, due thereon & obtain a transit

pass in Form C of the Appendix to

these rul es.

(2) No person shall renove or cause

to be renoved from the State for

the purpose of trade or otherw se

any tinber and firewbod to  any

other place outside the state and

no tradi ng depot shall be set up or

established in the State at any

pl ace without licence for such

purpose from the Divisional forest

Oficer having the jurisdiction

over the area subject to approva

of Conservator of Forests of the

circle.

(3) Every application for grant of

i cence under the aforesaid rule

shall be nade to the Divisiona

For est Oficer havi ng t he

jurisdiction over the area in the

Form appended to this Rules and on

paynent of non-r ef undabl e
application fee anmounti ng to
Rs. 1, 000/ -.

(4) Every or der granting or
refusing a licence wunder these
Rul es shall be in witing and in

case of refusal, shall contain the
reasons therefor. The licence fee
of Rs.2,000/- shall be paid and
deposi ted in CGover nirent
Treasury/ sub- Treasury by chal | an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 14

and the receipted copy of the
chal | an nmust acconpany the |icence.
(5) Alicensee shall be required to
pay the export duty for export of
tinber and firewood fromthis State
to other States which shall not
exceed 100% of the market val ue of

such tinber/firewood as wll be
assessed by the Divisional forest
O ficer.

(6) The conditions of the licence,
the route or routes through which
the tinbers/firewods are to be
transported to a place outside the
State and the period of wvalidity of
the licence shall be such as nmay be
notified by the state CGovernnent in
the Oficial Gazette.

Provided further that such period

of . ‘validity shall not  exceed 6
('si x) _nmonths.
(7) Every |licence granted under

this Rules may be renewed. An
application for renewal of |icence
shall be nade in formE within 30
(thirty) days before the expiry of
the licence. the Divisional forest
Oficer having. the jurisdiction
over the area shall on receipt of
application for renewal of licence,
make such inquiry-as he nmay think
fit and within a period of 60
(sixty) days from the date of
recei pt of such application, either
grant or refuse to grant renewal of
the licence;

Provi ded that no renewal of Iicence

shal | be grant ed unl ess t he
Di vi si onal f or est O ficer is
satisfied about t he | ocati on

availability of the raw materials,
financial capacity, past records in
busi ness and rel evant antecedent of
such person. Whether the Divisiona
Forest Oficer refuses to grant
such renewal of licence, he shal
record the reasons therefor and
such reasons shall be communi cat ed
to the person in witing. For the
pur pose of i nquiry under this
rul es, t he Di vi si onal For est
officer may enter into or upon any
l and, survey and denarcate the
same, make a mp t her eof or
aut horises any O ficer to do so and
also call for such documents as he
deens necessary for ascertaining
the merit of the application

Provi ded further t hat no
application for renewal of |icence
shal |l be rejected unless the hol der
of such licence has been given an
opportunity of presenting his case
and unless the Divisional Forest
Oficer is satisfied that t he
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application for such renewal has
been nade after t he peri od
specified therefor or any statenent
made by the person naking such
application for grant of renewal of
the licence was i ncorrect or
materially false or such person has
contravened any of the terns and
conditions of the licence or any
provision of the Indian Forest Act
or the Rules nmade thereunder or

such person does not fulfil the
terns and condi tions of such
i cence.

(8) The quantity of tinmber and

firewood which will be pernissible

for export by a export ~Ilicensee

shal . be determ ned on the basis of

avai l'abi ity of f orest pr oduce

after catering to the needs of the

| ocal people of the State and those

of the Forest trade |icence hol der

for trading in forest produces

within the State nmeeti ng the

requi renent of the people of the

State.

[Sub-rules (2) to (8) were added by

Notification dated May 7, 1990.]

Rule 3(1) obligates any person inporting, exporting or
transporting any forest-produceinto, fromor wthin, the
State of Tripura to present the sane to the appropriate
officer for examnation and check and also to pay the
amount, if any, due thereon. He is al'so obligated to obtain
atransit pass in FormC prescribed by the Rules for any of
the above purposes. Sub-rule  (2) provides that no person
shall renove or transport any tinber and firewod from
within the State to any place outside the State except under
a licence granted by the appropriate Divisional Forest
Oficer. The sub-rule also prohibits setting up of any depot
inthe State without such a licence. Sub-rule (3) says that
an application for licence shall be submtted in the
prescri bed formand shall be acconpani ed by a non-refundabl e
application fee of Rs.1,000/-. Sub-rule (4) provides that a
licence, if granted, shall be issued on paynent of |icence
fee of Rs.2,000/-. [These amounts are fixed irrespective of
the value of the forest-produce involved.] Sub-rule (5)
provides that on export of tinmber fromthe State of Tripura
to other States, an export fee not exceedi ng hundred percent
of the market value of the tinber/firewood concerned woul d
be | eviable. Sub-rule (6) enpowers the governnment to notify
the route or routes along which the forest-produce shall be
transported to a place outside the State. Sub-rule (7) deals

with renewal of |Iicences, Sub-rule (8) says that the
quantity of tinber and firewood to be exported from the
State shall be determined on the basis of availability of

forest-produce after catering to the needs of the |oca
people of the State and the requirenents of the people of
the State.

The Hi gh Court has decl ared that the levy of
application fee of Rupees one thousand and of |icence fee of
Rupees two thousand anounts to |levy of tax and is bad. This
is on the ground that the State has not established the
service rendered inlieu of the said fees. The H gh court
has also held that sub-rule 5), which | evies export duty on
export of timber from the State is beyond the rul e-nmaking
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power conferred wupon the State government by Section 41. It
has also found fault wth sub-rule 98). The Hi gh Court has
been of the further opinion that rule 3 violates Article 301
of the Constitution and since the proviso to clause (b) of
Article 304 has not been conplied with, the rule is liable
to be decl ared unconstitutional

The correctness of the judgnment is challenged in this

appeal by Sri S.S. Javali, |learned counsel appearing for the
State of Tripura. we have also heard Sri Har Dev Singh
| earned counsel for the respondent who supported the

reasoni ng and concl usi on of the High Court besides
submitting that the power to regulate conferred by section
41 of the Act does not  enpower the State governnent to
prohibit the export of forest-produce fromwithin the State
to a place outside the State as provided by sub-rule (8) of
rule 3. Counsel submitted that the power to regul ate does
not include the power to prohibit.

We'shall first deal wth the validity of sub-rule (5)
of rule 3 which enpowers the State government to | evy export
duty extending upto hundred  percent of the market val ue of
timber/firewood concerned. W agree with the H gh Court that
there is nothing in Section41 which enpowers the State
government to |evy export ~duty. The power to levy duty is
conferred only upon the Central CGovernnent by Section 39 and
that power is neither delegated to the State governnent nor
is the State governnment enpowered to nmake rules with respect
to the said levy. Neither the powers conferred upon the
State governnent by Section 41 nor the power conferred by
Section 76 conprehend the |levy of export duty. The power to
levy duty is conferred only upon one nanmed authority, viz.,
the Central Governnent. it nust accordingly be held that
sub-rul e (5) has been rightly decl ared bad.

We next take up the validity of the |evy of application
fee and licence fee of rupees one thousand and Rupees two
thousand respectively. In our _—opinion, the H gh Court was
not right in holding that the said fee anmounts to tax on the
ground that it has not been proved to be conpensatory in
nature. In our opinion the fee inposed by sub-rules (3) and
(4) is a fee within the nmeaning of clause (c) of ‘sub-section
(2) of section 41. It is regulatory fee and not conpensatory
fee. The distinction between conpensatory fee and regul atory
fee is well established by several decisions of this Court.
Ref erence may be nade to the decision of the Constitution
Bench in Corporation of Calcutta v. Liberty Cinenma 1965 (2)
S.CRA477]. It has been held in the said decision that the
expression "licence fee" does not necessarily nean-a fee in
lieu of services and that in the case of regulatory fees, no
quid pro quo need be established. The foll ow ng observations
may usefully be quot ed;

This contention is not really open

to the respondent for s.548 does

not use the word ‘fee’; it uses the

words ‘licence fee' and those words

do not necessarily nean a fee in

return for services. In fact in our

Constitution fee for |I|icence and

fee for services rendered are

contenpl ated as different kinds of

| evy. The forner is not intended to

be a fee for services rendered.

Thi s is appar ent from a
consi deration of Art.110(2) and
Art.199(2) wher e bot h t he

expressions are used indicating
thereby that they are not the sane.
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In Shannon v.Lower Mainland Dairy

Products Board, 1938 A C. 708: (AR

1939 PC 36) it was observed at

pp. 721-722 (of AC): (at pp.38-39 of

Al R):

“if licences are grant ed, it

appears to be no objection that

fees should be charged in order

either to defray the costs of

admini stering the [local regulation

or to increase the general funds of

the Provi nce or for bot h

pur poses. . ... It cannot, as their

Lordshi ps think, be an objection to

alicence plus a fee that it is

directed both to the regulation of

trade and to the provision of

revenue.'’

It would,” therefore, appear that a

provision for the inposition of a

licence fee does not necessarily

lead to the conclusion that the fee

nmust be only for services rendered.

This decision ‘has been followed in several decisions,
including the recent decisions of this Court n Vam Organic
Chemical Industries v. Collector of Central Excise, Bonbay
[1997 (1) J.T. (S.C.) 641) and Bihar Distillery & Anr. v.
Union of India [1997 (2) J.T. (S C) 20]. The H gh Court
was, therefore, not right in proceeding on the assunption
that every fee nmust necessarily satisfy the test of quid pro
quo and in declaring the fees |evied by sub-rules (3) and
(4) of rule 3 as bad on that basis. Since we hold that the
fees levied by the said sub-rules is regulatory in nature,
the said levy must be held to be valid and conpetent, being
fully warranted by Section 41.

So far as sub-rule (20 is concerned, it merely provides
for a licence for renoval of tinmber or firewood fromwthin
the State to any place outside the State and ‘also for
setting up or establishing a trading depot within the State.
This sub-rule is equally within the four corners of Section
41. Indeed, clause (d) of Section 76 which enpowers that
State government to make rules generally to carry out the
provisions of this Act also serves as an authority for the
said sub-rule

Obj ection is next taken to sub-rule (8). It is
submitted that the power to regulate conferred upon the
State governnent by Section 41 does not take in the power to
prohi bit whereas sub-rule (8) empowers the State governnent
to prohibit the export of tinber and firewod if such a
course is necessary to cater to the needs of the /loca
people or for neeting the requirenents of the people of the
State. This in turn raises the question, what is the meaning
and anmbit of the expression "regulate" in Section 41(1) of
the Act? [Section 41(1) enpowers the State governnent "to
regulate the transit of all tinmber and other forest-
produce".] The expression is not defined either in the Act
or in the rules mmde by the State of Tripura. W nust,
therefore, go by its normal meaning having regard to the
context in which, and the purpose to achieve which, the
expression is wused. As held by this Court in Jiyajee Cotton
MIlls Ltd. & Anr. v. Madhya Pradesh Electricity Board & Anr.
[1989 Suppl. (2) S.C C. 52], the expression "regulate" ‘has
di fferent shades of nmeaning and nust take its colour from
the context in which it is used having regard to the purpose
and object of the relevant provisions, and as has been
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repeatedly observed, the court while interpreting the
expression nmust necessarily keep in view the object to be
achieved and the mschief sought to be renedied" [at Page
79]. Having regard to the context and other relevant
circunstances, it has been held in sonme cases that the

expression "regul ation" does not include "prohibition"
whereas in certain other contexts, it has been understood as
taking within its fold "prohibition" as well. it has been

held in K Ranmanathan v. State of Tami| Nadu & Anr. [1985 (2)

S.C. C 116] that:
The word ‘regulation’ cannot have
any rigid or inflexible neaning as
to exclude ‘prohibition’. The word
‘regulate’ is difficult to define
as having any precise neaning. it
is a word of broad inport, having a
br oad meani ng, and IS very
conprehensive in- scope..... It has
often been said that the power to
regul ate does not necessarily
i nclude the power to prohibit, and

ordinarily the word ‘regulate’ is
not synonynous with t he wor d
‘“prohibit’. This is true in a

general sense/and in the sense that
nere regulation /is not the sane as
absol ute prohibition. At the sane
time, the power 'to regulate carries
with it full power over the thing
subject to regulation and in
absence of restrictive words, the
power nmust be regarded as plenary
over the entire subject. it inplies
the power to rule, direct” and
control, and involves the adoption
of a rule or guiding principle to
be followed, or the making of a
rule with respect to the subject to
be regul ated. The power to regulate
inmplies the power to check and may
inmply the power to prohibit under
certain circunstances, as where the
best or only efficacious regulation
consists of suppression. It would
therefore appear that the word

‘regul ation’ cannot have any
inflexible meaning as to exclude
‘prohibition . It has different

shades of neaning and nust take its
colour fromthe context in which it
is used having regard to the

pur pose and obj ect of t he
| egislation, and the court nust
necessarily keep in view the

m schief which the Legi sl ation

seeks to renedy.

To the sane effect is the decision of this Court in
State of Tamil nadu v. Ms. Hnd stone & Os. [1981 (2)
S.C.C. 205]. Dealing with the contention that Section 15 of
the Mnes and mnerals [Regulation and Devel oprent] Act,
1957 authorises the making of rules regulating the grant of
mning |l eases and that the power does not take in power to
prohi bit the grant of |eases, this court held:

W do not think that ‘regulation

has that rigidity of neaning as
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never to take in ‘prohibition

Much depends on the context in
whi ch the expression is used in the
Statute and the object sought to be
achi eved by t he cont enpl at ed
regul ation. it was observed by
Mathew, J. in G K Krishnan v. State
of Tam | nadu [1975 (1) S.C.C 375]:
‘The word ‘regulation” has no fixed
connotation. |Its meaning differs
according to the nature of the
thing to which it is applied . In
nodern statutes concerned as they
are wth economni ¢ and soci a
activities, ‘regulation" nust, of
necessity, receive so. W de an
interpretation that in certain
situations, it nmust excl ude
conpetition to the public sector
fromthe private sector. Moxre so in
a welfare State. It was pointed out
by t he Privy Counci | in
commonweal th of ~Australia v. Bank
of New South Wales {1950 A C. 235 =
(1949) 2 ALL.E.R 755 (PC)] - and we
agree with what was stated therein
- that the problem whether an
enact ment was regul atory or
sormet hi ng nor.e or whet her a
restriction was direct or only
renote or only incidental involved,
not so nuch legal as political

social or econonic consideration
and that it could not be |aid down
that in no circunmstances could the
exclusion of conpetition so as to
create a nonopoly, either  in a
State or commonwealth agency, be
justified. Each case, it was said,
nmust be judged on its own facts and
inits own setting of time and
circunmstances and it mght be that

in regard to sone econom ¢
activities and at sone stage of
soci al devel opnent, prohi bition

with a viewto State nonopoly was
the only practical and reasonable
manner of regulation. The statute
with which we are concerned, the
M nes and M neral s [Devel opnent and
Regul ation] Act, is aimed, as we
have already said nore than once

at the conservation and the prudent
and discrimnating exploitation of
mnerals. Surely, in the case of a
scarce m neral , to perm t
exploitation by the State or its
agency and to prohibit exploitation
by private agencies is that nost
effective method of conservation
and prudent exploitation. if you
want to conserve for the future

you nmust prohibit in the present.
We have no doubt t hat t he
prohibiting of leases in certain
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cases is part of the regulation

contenplated by Section 15 of the

Act .

W do not think that it is necessary to nultiply the
deci si ons except to point out that in a different context,
the power to regulate is held not to include the power to
prohibit [see State of Utar Pradesh v. Hi ndustan Al um nium
Corporation (1979 (3) S.C. C. 229 at 243)].

Sri Har Dev Singh, |earned counsel for the respondent,
however, brought to our notice a deci si on of t he
constitution Bench of this Court in State of Mysore v. H
Sanj eeviah [1967 (2) S.C.R 361]. Section 37 of the Mysore
Forest Act is in pari-nmateria with Section 41(1) of the
Indian Forest Act. Simlarly, clause (b) of sub-section (2)
of Section 37 of the Mysore Act is in pari-mteria wth
clause (b) of sub-section (2) of Section 41 of the Indian
Forest Act. By virtue of the ~rules made under the Mysore
Forest /Act, the CGovernnent of Mysore totally prohibited the
transport ‘of forest-produce between 10.00 P.M and sunri se.
It also 'placed certain restrictions on the noverment of the
forest-produce between sunset and 10.00 P.M as well. This
court held that the power to regulate conferred by Section
37(1) read with Section 37(2)(b) does not enpower the State
government to prohibit the novenent/transport of forest-
produce altogether, observing: "prima facie a rule which
totally prohibits the nmovenment of forest-produce during the
peri od between sunset and sunrise is -prohibitory or
restrictive of the right to transport forest-produce. A rule
regulating transport in its essence permts. transport,
subject to certain conditions devised to pronote transport;
such a rule ains at making transport orderly sothat it does
not harm or endanger other persons following a simlar
vocation or the public and enabl es transport to function for
the public good". The said decision is, however, of no help
to the respondent inasmuch as Rule 3 framed by the State of
Tripurais not only relatable to Section 41 but also to
clause (d) of Section 76. Clause (d) of Section 76, which
has been extracted hereinbefore, enmpowers the State
government to nake rules generally to carry out the
provisions of the Act, which neans the carrying out the
obj ect and purposes of the Act. The object f the Act is to
preserve and protect the forest wealth of the country and to
regulate the cutting, renoval, transport and possession of
the forest-produce in the interest of the States and their
people. It is for achieving the above purpose that the Act
provides for declaration of reserve forests, formation of
village forests and declaration of protected forests. It is
for achieving the very purpose that the Act vests, in the
government, control over forest and lands not  being the
property of the governnent controls even the collection and
novenent of drift and stranded tinber. It is not-a taxing
enact ment but an enactnent designed to preserve, protect and
promote the forest wealth in the interests of the nation. It
must necessarily take within its fold catering to the needs
to the people of the State and that is what sub-rule (8)
provides. In our opinion, therefore, sub-rule (8) of Rule 3
is perfectly valid.

We shall now consider the attack based upon Article
301. In our opinion, the reason for which Rule 3 has been
held to be in contravention of Article 301 of the
Constitution are wunsustainable in |aw. The inpugned Rule 3
is mde by the State as the delegate of the Parlianent to
carry out the purposes of the Act. It is not a | aw made by
the legislature of the State of Tripura nor is it arule
made by the Government of Tripura in its capacity as the
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Government of Tripura. This is the basic distinction between
the present case and the decision in H Sanjeeviah where the
enact ment concerned was a |law nade by the State |egislature
and had, therefore, to conmply with clause (b) of Article
304. W have also pointed out hereinabove that the Indian
Forest Act 1is a post-constitutional Parlianmentary enactnment
insofar as Tripurais concerned for the reason that it has
been extended to Tripura [which was then a Union Territory]
by the Union Territories [Laws] Act, 1950. Sections 41 and
76 are, therefore, laws within the neaning of Article 302 of
the Constitution which enmpowers the Parliament to inpose
such restrictions on the freedomof trade, comrerce and
i ntercourse between one State and another or within any part
of the territory of India, as may be required in the public
interest. If Sections 41 and 76 are saved by Article 302
any rule made to carry out. the purposes of the said
provisions or to elucidate the meaning and purport of the
sai d provisions nmust equally be protected by Article 302, as
held by this Court~ in Ms. Krishan Lal Praveen Kumar V.
State of Rajasthan [1981 (4) S.C. C. 550].

It is relevant to notice that  Article 302 uses the
expression "restrictions”. In other words, it enpowers the
Parliament to inpose such restrictions on the freedom of
trade, comrerce and i ntercourse between one State or another
or within any part of the territory of India, as nmay be
required in the public interest. Though the expression
"restrictions" in this article is not qualified by the word
"reasonabl e", we shall proceed on the assunption, for the
purposes of this case, that such restrictions ought to be
reasonabl e. Even so, it would be evident that the provision
in Article 302 has a close parallel with clauses (2) to (6)
of Article 19. Under «clauses (2) to (6) of Article 19, it
has been held by this Court that the -power to ' inpose
reasonabl e restrictions takes in the power to prohibit also
in appropriate situations [see Narendra Kumar v. Union of
India (1960 (2) S.C.R 361)]. It may al so be nmentioned that
the prinme exanple of the exercise(of power under Article 302
is the Essential Comodities Act, 1955, which ‘not/ only
enpowers the nmking of the rules for the ~purpose of
regul ating the production, supply —and distribution of
essential comodities but also for prohi bi-ti ng the
production, supply and distribution of essential comodities
and trade and commerce therein. For the above reasons, we
are of the opinion that Rule 3 of the Tripura Transit Rul es
cannot be said to be violative of Article 301 nor “is it
required to conply with the requirement of the proviso to
clause (b) of Article 304 of the Constitution

The levy of duty is sought to be sustained by the
| earned counsel for the State of Tripura with reference to
sub-section (3) and/or sub-section (4) of Section 39. It is
submitted that the Princely State of Tripura has inposed the
said duty and that the sane is being continued after the
conmencement  of the Constitution. Article 305 of the
Constitution is also invoked in this behalf. W are unable
to appreciate the subm ssion. No order or proceeding of the
Princely State of Tripura has been produced before the High
Court or this Court levying the duty. W also do not know at
what rate and on what basis, if any, the duty was being
levied. W are also not sure whether the said plea can fal
within the four corners of either sub-section (3) or sub-
section (4). Sri Javali requested for grant of sonetinme to
enable the State to produce the proceedings. W are not
inclined to accede to this plea either. Having not produced
the proceedings/orders either before the H gh Court or
before this Court all these years, the State cannot
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reasonably ask for nore tine to produce the sane when the
matter has cone up for final hearing

For the above reasons, the appeal is allowed in part.
Rule 3 of the Tripura Transit Rules, except sub-rule (5)
thereof, is declared to be perfectly valid and effective.
The judgment of the H gh Court is set aside to the above
extent.

No costs.




