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ACT:
Admi ni stration of Evacuee Property Act (31 of 1950), s. 7(1)
and Provincial Insolvency Act (5 of 1920),  ss. 27 and

28(7)-Em gration to Pakistan-Em grant decl ared insol vent and
thereafter as evacuee-Wether his property could be decl ared
evacuee property.

HEADNOTE

An Indian emgrated to Pakistanin February, 1950. In
March, 1950 a petition was presented by his creditors for
adj udi cati ng him an insolvent and it was or der ed.
Thereafter in 1951 the Assistant  Custodian of Evacuee
Property issued a notice under s. 7(1) of the Administration
of Evacuee Property Act (31 of 1950) to the -interested
persons to show cause why the em grant’s property shoul d not
be decl ared evacuee property. In spite of objections of the
respondent (Official Receiver), the declaration was nade  in
1954, and the order was confirned by the Deputy Custodian
and the Custodian CGeneral. The respondent then noved the
-High Court under Art. 226 of the Constitution. The Hi gh
Court held that it nust be shown at the time of the
declaration that the property in question is evacuee
property, and as the insolvent lost his title to the
property which had vested in the Oficial Receiver, the
property could not be decl ared evacuee property. 'De Deputy
Cust odi an appeal ed to the Supreme Court.

HELD : The appeal should be all owed.
The construction of s. 7(1) presents a problemwhich can  be
resolved not nerely by the adoption of the nechanical rule
of construction based on granmar, but by a i bera
construction which takes into account the bearing and
purport of the relevant words used in the section considered
in the light of the relevant provisions of the Act and the
principal object of the Act. So construed, all that the
section requires is, that the appropriate authority should
consi der whether the property in respect of which a decla-
ration is about to be made was evacuee property under s.
2(f) of the Administration of Evacuee Property Act and the
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fact that the property had vested in the Oficial Receiver
bef ore proceedi ngs were conmenced under s. 7(1) of the Act,
woul d not affect the character of the property. [225G H
226A-B- 229E-F].

Ebr ahi m Aboobakar (and anot her V. Tek Chand Dol wani, [1953]
S.C R 691, expl ained.

JUDGVENT:

ClVIL, APPELLATE JURISDICTION : Civil Appeal No. 489 of
1962.
Appeal fromthe judgnent and order dated April 18, 1960, of
the Punjab Hi gh Court (Circuit Bench) at Delhi in Cvil Wit
No. 200-D of 1955.

R. Ganpathy Ilyer and B. R G K  Achar, for the
appel | ant s.

G S. Pathak and B. C. Msra, for the respondent.
221

The Judgrment of the Court was delivered by

Gaj endragadkar C. J. Wiat is the relevant date by
reference to which the character of the property has to be
determined in issuing a notification of evacuee property
under section 7(1) of the Adm nistration of Evacuee Property
Act, 1950 (No. 31 of "1950) (hereinafter called the Act)?
That is the short question which arises in this appeal. The
decision of this question lies within avery narrow conpass,
because it has to be found on a reasonabl e construction of
the material words used in s. 7(1) itself; but the deter-
m nation of the scope and effect of these material words
presents a sonewhat difficult problemof construction and it
has to be resolved after reading the said provision in the
i ght of other relevant circunstances:

An Indian citizen named Daul at Ram Surana was carryi ng on
busi ness at Delhi as a jeweller in the nane of Sardar 'Singh
Daul at Ram He had a Muslimm stress and it appears that by
reason of Ms affection for the said mstress he mgrated to
Paki stan in the first week of - February, 1950. He was
possessed of extensive properties, both novabl e and
i movabl e, but apparently, he was involvedin financia
difficulties about that time, and so, before he migrated to
Paki stan he transferred his | share in his-ancestral house
in Baidwara Street, Delhi for a consideration of Rs. 26, 000.
On the 14th WMarch, 1950, Nanak Chand and certain other
persons claining to be his creditors, filed a petition of
i nsol vency against the firm of Daul at Ram and agai nst Daul at
Ram himsel f. On June 17, 1950, both the firmand Daul at Ram
wer e adj udi cated insolvents and the respondent, the Oficia
Recei ver, was appointed the Receiver of the estate of the
i nsol vents. In August, 1951, the Oficial Receiver wanted
to sell sone itens of the insolvents’ property and'the sale
was fixed to be held on the 18th August, 1951. Two days
prior thereto, however,. the Assistant Custodian of Evacuee
Property issued a notice under S. 7(1) of the Act to Daulat
Ram and ot her interested persons to show cause why be shoul d
not be declared an evacuee under S. 2 (d) (i) of the Act.
The respondent cane to know of the said proceedings,
appear ed bef ore the Assistant Custodian and rai sed
objections to the property of Daulat Ram bei ng declared as
evacuee property. These objections were overruled by the
Assistant Custodian and the property of Daulat Ram was
decl ared evacuee property on the 15th February,’ 1954. The
respondent challenged this order by preferring an appea
before the Authorised Dy. Custodian, and when the appea
was dism ssed, he noved the Custodian GCeneral in his
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revisional jurisdiction. The revision application filed by
the respondent was

222

also disnissed. The respondent then noved the Punjab High
Court by a wit petition and challenged the validity of the
orders passed by the respective authorities under the Act,
declaring the property of Daulat Ram as evacuee property.
To this petition, the Dy. Custodian, Evacuee Property, the
Aut horised Dy. Custodian and the Assistant Custodian were
i npl eaded as respondents. These are the appellants before
us.

VWhen this matter was taken up before Bishan Narain J. of the
Punjab High Court, he took the viewthat the point raised
for his decision was of considerable inportance, and so, he
thought that it shoul d be decided by a | arger Bench. That
is howthe wit petition was placed before a Division Bench
of the said H gh Court.~ The Division Bench has upheld the
plea raised by the respondent and has directed that the
orders| nmde by the Custodi an Departnent that the entire
property " of Daulat Ramvests in the Custodian are illega
and should be quashed by a wit of certiorari. It is
against -this order that the appellants have come to this
Court with a certificate granted by the Hi gh Court.

The di spute between the parties in the pr esent
proceedi ngs centres round the conpeting cl ains based on the
retrospective operation of the two relevant orders. The
appel l ants contend that when a notification is issued under
s. 7 (1) of the Act, the vesting of the evacuee property in
the Custodi an takes effect in the present case fromthe date
when the evacuee m grated to Pakistan. The date of Daul at
Ramis mgration to Pakistan is February 7 or 8, 1950, and
the appellants’ case is that though the declaration that
Daul at Ranmis property is evacuee property was nade on
February 15, 1954, the vesting nust be deened to have ' taken
pl ace as from February 7 or 8, 1950. The appellants concede
that the order of adjudication nade agai nst Daul at ' Ram on
the June 17, 1950 would, by virtue of the provisions
contained in s. 28(7) of the Provincial Insolvency Act
relate back to the date of the presentation of the petition
made by his creditors in that behalf, and that takes us to
March 14, 1950. Thus, one of the arguments which was urged
before the Hi gh Court on behalf of the appellants and which
has been placed before us is that though both t he
decl arati on of the evacuee property and the adjudication  as
to Daul at Ramis insolvency have retrospective operation, the
said retrospective operation places the declaration nade
under s. 7(1) earlier than the date of adjudication, and so,
the declaration made under s. 7(1) nust prevail over. the
adj udi cation of Daulat Ramas insolvent. |If that be the
true position, the fact that the property vested in the
Oficial

223

Recei ver under s. 28 of the Provincial |Insolvency Act  wll
not nmatter, because by virtue of the declaration made, the
property of the evacuee nust be deenmed to have vested in the
Custodi an on an earlier date and that gives priority to the
title clainmed by the Custodian.

The argurment thus presented for the appellants prim facie
appears to be attractive, but on a close exani nation of the
rel evant provisions of sections 7 and 8 of the Act, it
becones plain that the said argunent proceeds on a
m sconception of the effect of the two sections read
together. It is true that s. 8 ( 1) (a) provides that any
property declared to be evacuee property under s. 7 shall be
deened to have vested in the Custodian for the State in the
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case of the property of an evacuee as defined in sub-clause
(i) of clause (d) of section 2, fromthe date on which he
| eaves or left any place in a State for any place outside
the territories now form ng part of India. It has been
found by the appropriate authorities that Daul at Ram becane
an evacuee under s. 2(d) (i) of the Act, and so, there can
be no doubt that after the declaration was nade in respect
of his property under s. 7 (1), the vesting in the Custodian
will be deened to have taken place on the date of his
mgration. But this position does not assist the appellants
in the mtter of construing s. 7(1), and the decision of the
point raised by the appellants nmust ultimtely depend upon
the construction of the said section. |If the view taken by
the Hi gh Court is right, that before a declaration can be
made under s. 7(1), it must be shown that the property which
is the subject-matter of the proceedings under the said
provision is, at- the date of the declaration, evacuee
property, ‘then the result woul d be that if the said property
is not property of the evacuee at the relevant tine, no
decl arati'on-can be made under s. 7(1), and there would be no
scope for the retrospective operation of the vesting of the
property in the Custodian under s. 8(l). Section 8(1) can
cone into operationonly if and after a notification has
been validly and properly made under s.. 7(1). In other
words, s. 8(1l) provides for a statutory consequence of a
val id declarati on made under s. 7(1). That is why the said
section cannot be pressed into service for construing s. 7
(1).

There is another ~argunent which should be dealt wth
bef ore we address ourselves to the question of construing s.
7(1). It is pointed out that's. 4 (1) of the Act  provides
that the provisions of this Act and of the rules and orders
made thereunder shall have effect notw thstandi ng anything
i nconsistent therewith contained in any other law for the
time being in force or in any
224
instrunment having effect by virtue of any such |aw The
suggestion is that if the material provisions of sections 27
and 28 of the Provincial Insolvency Act on which the
respondent’s case about the retrospective vesting of the
i nsol vents’ property in the Oficial Receiver is based, are
i nconsi st ent with s. 4(1) of the Act, section 4(1)
prescribes that the relevant provisions of this Act wll
prevail over the said provisions of t he Provi nci a
I nsol vency  Act. This argunent is misconceived. The
rel evant provisions of the two sections of the Provincia
I nsol vency Act do not disclose anything inconsistent wth
the relevant provisions of the Act, and so, ‘there is no
occasion to invoke the provisions of s. 4 (1) in order to
establish the conclusion that the provisions of the Act will
prevail over the said provisions of the |Insolvency Act.
Section 28(7) read with s. 27 of the Insolvency Act \ nerely
provi des that when an order of adjudication is nmade under s.
27, the insolvents property vests in the Oficial Receiver
as fromthe date of the presentation of the petition nmade
against the debtor. Neither s. 7(1), nor s. 8 of the Act
can be said to be inconsistent with these provisions. That
is why we do not think any argunent can be validly based on
the provisions of s. 4 (1) of the Act in repelling the
cl aim made by the respondent in the present proceedings.

That takes us to the question about the construction O s. 7
(1). Section 7 (1) which was in operation at the relevant
time reads thus :
"Where the Custodian is of opinion that any
property is evacuee property wthin t he
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neaning of this Act, he nay, after causing
notice thereof to be given in such nmanner as
nmay be prescribed to the persons interested,
and after holding such inquiry into the matter
as the circunstances of the case pernmit, pass
an order declaring any such Property to be
evacuee property."”
In substance, the Hgh Court has held that when a
declaration is sought to be nade in respect of the property

of in evacuee, it nust be shown at the time of the
declaration that the property in question is evacuee
property within the neaning of the Act. "Evacuee property”

is defined by s. 2(f) as any property of an evacuee (whether
held by himas owner or as a trustee or as a beneficiary or
as a tenant or in any other capacity) and includes any
property which has been obtained by any person from an
evacuee after the 14th day of August, 1947, by any node of
transfer which is not effective by reason of the provisions
contained in- section 40. The ~rest of the definition
excl udes ‘certain properties fromthe purview of s. 2(f), but
wi th those excluded properties

225
we are not concerned in the present proceedings. The
respondent’s contention is that at the tinme when the
declaration was nade under S. 7(l), the adjudication order
agai nst Daul at Ram had been nade and his property had vested
in the Oficial Receiver. The inevitable -consequence of
this vesting is that the insolvent had, as a result of the
statutory provisions contained in ss. 27 and 28(7) of the
Provincial Insolvency Act, lost his title to the property
and the title had vested inthe Oficial  Receiver. That
being so, it could not be said that the property was evacuee
property at the tine when declaration was nmde under s.
7(1). It is significant, says M. Pathak for t he
respondent, that what s. 7 (1) requires is that the
Custodian is of opinion that any property 1is  evacuee
property. In other words, when'the Custodian forns the
opi nion about the character of the property, the property
nmust be evacuee property; and if that is so in the present
case, the property was not evacuee property at the relevant
time, and so, the declaration is bad and inoperative in | aw

There s considerable force in this argunment. The rules
of granmar may suggest that when the section says that the
property is evacuee property, it prinma facie indicates that
the property shoul d bear that character at the time when the
opi ni on is formed. But M. Ganapathy  lyer for t he
appel l ants has strenuously contended that the construction
of s. 7(1) should not be based solely or primarily on._the
nmechani cal application of the rules of grammar. He ~ urges
that the construction for which M. Pathak contends and
whi ch, in substance, has been accepted by the H gh Court,
would lead to very anomalous results; and his argunent is
that it is open to the Court to take into account the
obvious aim -and object of the statutory provision. when

attenpting the task of construing its words. |If it appears
that the obvious aimand object of the statutory provisions
would be frustrated by accepting the literal construction

suggested by the respondent, then it may be open to the
Court to enquire whether an alternative construction which
woul d serve the purpose of achieving the aimand object of
the Act, is reasonably possible. M. Ganapathy |yer argues
that what s. 7(1) requires is that the property should be
evacuee property, and on his construction, all that the
appropriate authority is required to consider is whether the
property in respect of which a declaration is about to be
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nmade was property of the evacuee. Evacuee property has been
def i ned by the Act and its definition i mports t he
consideration as to whether it is property of an evacuee.
Daul at Rain is undoubtedly an evacuee and at the time of his

mgration, the property in question was his property. In
that sense, when the Custodian declared that it was evacuee
property,

226

he was fully justified in making the declaration, because
the property was that of the evacuee.

If this construction is not accepted, it would clearly
lead to very anomalous consequences. We have already
noticed that the inclusive part of the definition prescribed
by S. 2(f) brings wthin the scope of the definition
properties which are transferred by an Indian citizen before
he migrated to Pakistan. The schene of s. 40 is clear. The
provisions of S. 40(1) read with the other rel evant clauses
of the said section indicate beyond any doubt that the
| egi sl ature intended to prohibit transfers made by intending
evacuees wi-th the object of converting their properties into
cash and taking it away fromlndia. It was thought that
unless this drastic neasure was adopted, the economc
interests of the country would be put in great jeopardy
because intending -‘evacuees could openly and conveniently
di spose of their properties and | eave the country with cash
in their pocket thereby materially affecting the nationa
econonmy of our country. That is why in defining evacuee
property, it has expressly providedthat this definition
woul d take in properties which had been transferred by the
i ntendi ng evacuees prior to their mgration fromlndia after
August 14, 1947, and the inclusive part of the definition
covers all nodes of transfers which becone .ineffective by
reason of the provisions contained in S. 40. Thus, it is
clear that iif the intending evacuees transferred their
properties before mgration, their properties would be
deemed to be evacuee properties for the purpose of s.  7(1)
and the transferees would have to submt to the vesting of
the said properties in the Custodian under S. 8 (1) of the
Act .

Simlarly, s. 7(1A) and S. 7(2) deal with other cases of
transfer and make themineffective for the purpose of S. 7
(I). Section 7(1A) provides that if during the pendency of
any proceedi ngs under sub-section (1) any person interested
in the property dies, the proceedings shall, unless the
Cust odi an otherwi se directs, be continued and di sposed of as
if such person were alive. This clause was added by section
5 of Act 42 of 1954 with retrospective effect to neet the
problem raised by this Court in Ebrahi m Aboobaker and . Anr.
v. Tek Chand Dolwani. (1) In that case, this Court held /that
where a Mohammedan agai nst whom proceedi ngs are conmenced
under the Act for declaring him an evacuee “and hi s
properties evacuee properties, dies during the pendency of
the proceedi ngs, he cannot be declared an evacuee after his
death, and his properties which on his death vest in his
(1) [1953] S.C R 691

227
heirs under the Mohamedan | aw cannot be decl ared evacuee
properties. Thi s deci si on was based substantially on the

ground that the material provisions of S. 7(1) require an
enquiry to be made into the character of the properties
before they are declared to be evacuee properties and it was
held that if pending such an enquiry the person in respect
of whose property the enquiry is proceeded with dies, the
enquiry becomes inpossible, and so, the proceedings nust
cone to an end. The death of the evacuee opens up
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succession to the property and the successors could not be
conpelled to appear in an enquiry and raise pleas which the
deceased evacuee might have raised. "I'f the Custodian
cannot take possession of the property of a Iliving person
before the declaration," observed Ghul am Hasan J. who spoke
for the Court, "by the same token he cannot take possession
after the death of the alleged evacuee when the property had
passed into the hands of the heirs.™ The enquiry
contenplated by S. 7, it was thought, was a condition
precedent to the naking of the declaration under s. 8 and
since the right of the Custodian to exercise dom nion over
the property cannot arise until the enquiry is over, the
death of the alleged evacuee brings to an end the entire
proceedi ngs under s. 7.

It was no doubt urged before this Court in that case that
the Act ains at fixing the nature of the property from a
particular date and that the proceedi ngs taken are against
the property and not against the person. This argument was,
however, ~/characterised as fallacious on the ground that
there can be no property, evacuee or otherw se, unless there
is a person who owns that property. - It will thus be clear
that the main reason which weighed with this Court in comng
to the conclusion that the proceedi ngs under s. 7(1) are
automatically term nated on the death of the all eged evacuee
was "that the property cannot be notified as evacuee
property unless and until the person claimng interest in it
has been given notice." (p. 704).

In order to provide for the continuance of proceedings
initiated against an alleged evacuee even after his death,
the legislature stepped in and made an anendment to the Act
by inserting S. 7(1A) retrospectively. 1t would thus be
seen that s. 7(1A) would cone into operation. in cases where
the all eged evacuee dies pending the enquiry under S.. 7(1).
It does not, however, authorise the comrencenent or
institution of the enquiry under~S. 7(1) after the death of
the all eged evacuee. Such a case would still be governed by
the principles laid down by (this Court in Ebr ahi m
Aboobaker’ s case(1).

(1) [1953] S.C R 691
228

Incidentally, it would be pertinent to observe that the
Hi gh Court thought that this decision afforded substantia
guidance in determning the question of construction wth
which it was concerned in the present appeal. After quoting
the material observations made by Ghul am Hasan J.” in Ebrahim
Aboobaker’s case(1l), the High Court has observed that in
view of the law | aid down by their Lordships of the Suprene
Court it rmust be held that as soon as the order of
adj udi cation was nmade on the 17th June, 1950, the property
of the insolvent vested in the Oficial Receiver for the
pur poses nentioned in the Provincial |Insolvency Act, and so,
it was not open to the Custodian to issue a declaration
under s. 7 (1) of the Act. Wth respect, we are unable to
see how the decision of this Court in Ebrahim Aboobaker’s
case(1l) can have any relevance or materiality in construing
S. 7(1) of the Act for the purpose of deciding the dispute
between the parties before us. The main test on which the
validity of the proceedi ngs taken against Ebrahim Aboobaker
was successfully challenged was that the alleged evacuee
having died, a proper and valid enquiry could not be held.
That test cannot be applied in the present case effectively.
The al | eged evacuee was alive at the date of the enquiry and
there was no infirmty in the proceedings taken in that
behal f. Having taken the view that the decision of this
Court in Ebrahim Aboobaker’s case(1l) was decisively in
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favour of the respondent’s contention, the High Court did
not feel called upon to address itself to the question of
construction of S. 7(1) in the light of the other relevant
consi derations to which we have referred.

Reverting then to s. 7 (2) of the Act, it is noticeable
that as a result of this provision, if a notice has been
i ssued wunder sub-section (I) in respect of any property,
such property shall, pending the determnation of the
guestion whether it is evacuee property or otherw se, be
i ncapabl e of being transferred or charged in any way, except

with the |I|eave of the Custodian, and no person shall be
capabl e of taking any benefit from such transfer or charge
except with such |eave. It is remarkable that the

| egislature has taken the precaution of prescribing a
bl anket ban on transfers of all properties in respect of
whi ch proceedi ngs have commenced under S. 7(1). This ban
operates even in respect of properties which may wultimately
be found to be not evacuee properties, and that means the
intention’ of “the legislature clearly was to |eave al
properties as they were when Proceedi ngs have been commenced
in respect _of themunder S: 7(1)-.

Thus, the position appears to be that transfers nmade by
i ntending evacuees before they mgrated from India come
within
(1) [1953] S.C R /691
229
the definition of evacuee property, and declaration can be
made in respect of properties so transferred under s. 7(1).
Transfers made pending the proceedi ngs cannot « defeat the
purpose of the enquiry under s. 7(1) and a declaration can
be made in spite of such transfers pending the enquiry. The
deat h of an alleged evacuee does not _interrupt t he
continuance of the proceedings and the declaration can be
made even after his death that his properties were | evacuee
properties. |If that be so, could it have been the intention
of the legislature to permt transfers of their properties
by evacuees between the date of their migration and the date
of the comrencenent of the proceedings under s. 7(1) /' ? |If
the view taken by the High Court is. right, thenit follows
that wherever properties have been transferred by evacuees
after their mgration and before the proceedi ngs under s. 7
(1) conmenced, they woul d be beyond the reach of the Act.
In our opinion, it is very difficult, if not inpossible, to
assume that such could have been the intention of -the
| egi sl ature. The risk posed by transfers ~which intending
evacuees were naturally inclined to make to save their
fortunes was so grave at the relevant tine that the
| egi sl ature has taken the precaution of naking | appropriate
provisions to save the econony of the country; and so, it
seens to us that the consequence which inevitably flows from
the adoption of the construction for which M. Pathak
contends is so patently inconsistent with the clear and
unanbi guous object of the Act that it would not be
reasonabl e to accept that construction. In our opinion, the
construction of s. 7 (1) presents a problemwhich can  be
resolved not nerely by the adoption of the nechanical rule
of construction based on granmar, but by a |iberal construc-
tion which takes into account the bearing and purport of the
rel evant words used in s. 7(1), considered in the light of
the other relevant provisions of the Act and the principa
obj ect of the Act.
M. Pathak -no doubt attenpted to suggest that the onission
to deal with the category of transfers to which we have just
referred may have been deliberate because be points out that
the legislature may have intended that if the properties of
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the evacuees were compulsorily acquired under the Land
Acqui sition Act, or had vested in the Oficial Receivers
under s. 28(7) of the Provincial Insolvency Act. they shoul d
be exenpted fromthe proceedi ngs under s. 7(1) of the Act.
We are not inpressed by this argunent. |If the |legislature
wanted to save these categories of transaction.% where the
evacuees’ title was lost, it could have easily made a
suitable provision in that behalf. W feel no difficulty in
holding that the legislature could not have intended to
permt private

L2Sup. 164-2
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transfers of their properties by evacuees after t hey
mgrated from India, where these transfers were conpleted
before the commencenent of the proceedings under S. 7(1).
We are, therefore, satisfied that the view taken by the High
Court does not correctly represent the true scope and effect
of the provisions contained in S.7(1) of the Act.

In the result, the appeal is allowed, the order passed by
the Hi gh Court is set aside and the wit petition filed by
the respondent is dismssed. In the circunstances of the
case, there would be no order as to costs.

Appeal al | owed.
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