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1. These three appeal s arise out of a common
j udgrment and order dated 20.9.2006 passed by the
Lucknow Bench of the All ahabad H gh Court

di sposi ng of several Wit petitions filed by the
appel l ants in these appeal s. Since these appeal s
arise out of a common judgnent and comon
guestions of fact and | aw are invol ved, they have
been taken up together for final hearing and

di sposal. Wiile C. A No. 4968/ 2007, arises out of
W P. No. 1041/ 96, W P. No. 1295/ 97 and W P.

No. 1863/ 98, the other two appeal s arise out of
the other Wit petitions disposed of by the
conmon j udgrent .

2. In order to appreciate the issues which arise
in these appeals it is necessary to indicate sone
of the facts set out in the wit petitions.

3. At the relevant point of tinme in the UP
Trade Tax Departnent there were 669 posts of
Trade Tax O ficers, Grade Il. Qut of the said
669 posts, about 502 posts bel onged to the Direct
Recruits quota, but in 1980 only 243 of the posts
had been filled. The vacancy in respect of the
remai ni ng 259 posts were the result of the slow
and | ong drawn out process of the U P. Public
Servi ce Comm ssion in conducting the U P
Subor di nate Servi ce Exam nati on

4. During the hearing of the wit petitions it
transpired that the Comm ssioner, Trade Tax, had
sent a requisition to the U P. Public Service
Conmi ssion on 25.9.1980 for filling up 75
vacanci es. Another requisition was sent on
9.12.1981 for 115 posts. Against the first

requi sition the Public Service comi ssion sent
the nanmes of candidates only on 6.9.1982. In
the meantinme, after Decenber 1981 a further 28
vacanci es arose and a revised requisition was
sent on 14.10.1982 for 143 vacancies. A tota
nunber of 143 posts were advertised in 1985 and
in Septenber 1986 the said 143 candi dates were
made avail able by the Public Service Conm ssion.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 23

5. As will also appear fromthe records, between
1982- 1986, further requisitions were repeatedly
nmade by the Conm ssioner, Trade Tax, requesting
the Public Service Conmi ssion and the Governnent
to nmake avail able further candidates in the

direct recruits quota to fill up the remaining
vacancies. Along with the vacancies in the quota
for direct recruits there were 167 vacancies in
the pronotion quota also. On 6.12.1983 the
Conmi ssi oner, Trade Tax sent a requisition for 26
posts whi ch was enhanced to 33 posts by a letter
dated 28.8.1984. In February 1985 a rem nder was
sent for 176 posts, though by that tine the

Public Service Comm ssion had al ready adverti sed
for 143 posts and the Conmi ssioner, Trade Tax was
informed in January 1986 that 143 candi dates

woul d probably be made avail able in June 1986.

6. Siince apparently the work of assessnent and
col l ection of revenue was bei ng seriously

hanper ed, the Comm ssioner, Trade Tax, wote to
the Secretary, Institutional Finance, in February
1986, to provide retrenched officers from other
Departments to conduct the said work and in March
1986 t he Commi ssioner, Trade Tax nooted the
proposal to anend the U P. Sales Tax Oficers
(Grade 11) Service Rules 1983, and to add a
proviso to Rule 5(1) which would enable the
CGovernor, in case of ‘an adm ni strative necessity
and in the public interest, to authorise the
Conmi ssi oner, Trade Tax, to conduct a Limted
Depart nental Exam nation fromanongst the

per manent Group \021C\ 022 enployees to fill up the
vacancies in Goup \021B\022. The said enpl oyees woul d
be deenmed to be officers of the quota of direct
recruits and would be entitled to regular
appoi nt nent as contenpl ated under the Rul es.

7. The Special Secretary suggested that the
proposal of the Conmi ssioner, Trade Tax, could be
pl aced before the Cabinet for its approval for
conducting a Linited Departmental Examination. On
11.8. 1986 a detail ed proposal was al so sent by

the Conmi ssioner, Sales Tax, for holding a

Limted Departnental Exam nation from anongst

per manent enpl oyees of the Departnent.

8. The Special Secretary, Institutional Finance,
wote to the Chairman, Public Service Comm ssion
on 23.8.1986 apprising himof the departnment\022s
decision to hold a Limted Departnenta

Exami nation for which an interview would have to
be conducted by a Selection Committee where the
Publ i c Service Commi ssion would al so be
represented by a Menber. The said decision was

di sapproved by the Comm ssion, but ultimately the
Cabi net gave its approval to the Departmnment\022s
proposal to withdraw 97 posts of direct recruits
fromthe purview of the Public Service Comi ssion
and to conduct a Limted Departnental Exami nation
for the said posts. The Conmi ssioner, Trade Tax,
was i nformed of the said decision by the Specia
Secretary by his letter dated 11.12.1986.

9. Pursuant to the aforesaid communication a
Crcul ar was issued by the Conm ssioner, Trade
Tax, on 23.12.1986 whereby applications were
invited for 97 posts from anongst the permanent
enpl oyees in Grade \021C\ 022 who had compl eted 7 years
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of service. In the Crcular the posts to be
filled up were described as tenporary posts from
the direct quota which woul d be converted into
per manent posts in course of tine. It was al so
mentioned that those who had been appointed as
Trade Tax O ficers, Gade Il, pursuant to the
requisition sent on 11.10.1982 would be senior to
the 143 candi dates whose sel ect |ist had been
nmade avail able by the Public Service Conmi ssion

i n Septenber, 1986.

10. The two deci sions taken by the Governnment on
11.12.86 and 23.12.86 were chal | enged by one
Brijendra Bahadur Singh by way of Wit Petition
No. 456 of 1987. On 5.2.1987, while issuing
notice on the said wit petition, the Hi gh Court
al so passed an interimorder to the effect that

it would be open to the respondents to nake ad
hoc appointnments in the vacant posts of Sal es Tax
Oficer, Gade Il, but no pernmanent appoi ntnent
was to be made in respect of ~2/3rd of the tota
nunber of vacancies which were neant ‘to be filled
up directly through the Public Service Comi ssion
under the U P. Sales Tax O ficers Rules, 1977.

11. Consequent to the above, the State Governnent
directed the Conm ssioner, Trade Tax, to include
a condition in the appointnment orders to be

i ssued to the persons sel ected through the
Limited Departnental Exam nation that in view of
the aforesaid order of the High Court the
appoi nt nent was bei ng.nmade on an-ad hoc basis and
woul d be subject to the result of Wit Petition
No. 456 of 1986. On 19.2.1987 a sinilar-interim
order was passed by the High Court inthe Wit
Petition filed by Jai Singh. Pursuant to the
above direction, the persons who were sel ected
through the Limted Departnmental Exam nation were
gi ven appoi ntment on 28.6.1987 and their
appoi nt nent orders contai ned the condition that
their appoi ntnent was ad hoc and woul d be
subject to the result of the wit petitions
pendi ng before the H gh Court.

12. In 1990, one Mhd. Zaki Khan and sone others
filed a Wit Petition challenging the Governnent
Order dated 11.12.1986 withdrawi ng the 97 posts
fromthe purview of the Public Service

Conmi ssion. The said wit petitioners were
candi dat es who had appeared in the witten

exam nati on conducted by the Public Service
Conmi ssi on pursuant to the advertisenent
published in 1985, but had failed to pass the
exam nati on. The case of the wit petitioners in
the said wit petition was that while making a
requisition for 33 posts, if 97 posts for which
the Limted Departnental Exam nation was held had
been included in the requisition, they too would
have been selected. It was also their case that
since the 97 posts had been filled up only on an
ad hoc basis fromthe departnental candidates,
they would continue to be available in 1988 when
fresh exam nations were held by the Public
Servi ce Comm ssion. A prayer was accordi ngly made
for a Mandanus to be issued to the Public Service
Conmi ssion to fill up the said 97 posts also by
regul ar candi dates and since the Public Service
Conmi ssion was, in any event, conducting the U P
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Subor di nate Servi ce Exam nation, the select |ist
coul d be expanded to include reconmendations for
the 97 posts which had been filled up by the
department on ad hoc/tenporary basis.

13. The writ petition of Mhd. Zaki Khan and
ot hers was deci ded against the wit petitioners
on the basis of the detailed correspondence

bet ween t he Commi ssi oner of Trade Tax and the
Depart ment, and between the Departnment and the
Public Service Comm ssion. The H gh Court
ultimately cane to the conclusion that the
CGovernment had valid and cogent reasons for
taking out the 97 posts fromthe purview of the
Public Service Commission. It was al so held that
since the matter had been deci ded by the Cabi net
the CGovernor was bound to accept such advice. It
was al so held that since the said posts had been
val idly taken out fromthe purview of the Public
Service Comm ssion it was not open to the court
to issue ‘a Mandanus to the Public Service

Comm ssion to fill up the said posts which had
gone out of the domain of the said Conm ssion
14. The said decision in the wit petition filed

by Mhd. Zaki was delivered on 19.5.1996. A

Speci al Leave Petition filed against the said

deci sion was dismissed in linne by this Court on
19. 9. 1996.

15. After the decision in Mhd.  Zaki\022s case, the
wit petition filed by the Brijender Bahadur

Si ngh was al so di sm ssed on 3.10.1996 on the

basi s of the decision in Mhd. Zaki Khan\022s wit
petition.

16. In the nmeantine, the Conmi ssioner, Trade Tax
nooted a proposal on 28.10.1995 to regul arise the
services of the officers who had been appointed
pursuant to the Limted Departnental Exam nation
held in 1986-87, by anending Rule 5(1) of the
Service Rules of 1983 and urged the Governnent to
ef fect such anmendnent expeditiously.

17. The said letter of 28.10.1995 witten by the
Comm ssi oner, Trade Tax, was chal | enged by one
Ram Lal and others by way of wit petition

No. 1041/ 1996 whereby the direct recruits sel ected
pursuant to the 1985 requisition sought seniority
over the officers appointed on the basis of the
Li mted Departnmental Exam nation conducted in
1987.

18. The ground of challenge was that the
appoi nt nent of those candi dates who had been
appoi nted pursuant to the Linited Departnenta
Exami nati on was de hors the rules and had not
been approved by the Public Service Comi ssion
19. Pursuant to the request of the Comm ssioner
Trade Tax, for regularisation of the ad hoc
appoi nt nents nmade through the Limted

Depart mental Exami nation, the CGovernnent effected
the Third Anendrment to the 1983 Rul es whereby the
definition of \023substantive appoi nt ment\ 024 was
amended to include appointments rmade in 1987
through the Limted Departnental Exam nation

20. The af oresai d amendment of 1997 was

chall enged in wit petition No.1297 of 1997 by
one Vinod Kumar CGupta on the ground that the
amendment sought to retrospectively amend the
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Rul es of 1983 for the purpose of regularising
those candi dates who had been appointed in 1987
through the Limted Departnental Exam nation

21. Two ot her officers, Shri Govardhan Lal and
Shri Arvind Kumar Tiwari, who had been directly
recruited pursuant to the result of the

exam nati on conducted by the U P.Public Service
Conmi ssion in 1990 and appointed in 1994 and 1993
respectively, filed Wit Petition No.1863 of

1998, challenging the CGovernnent O der dated
5.6.1998 directing the Conm ssioner, Trade Tax,
to prepare a gradation list of officers of the
1985 batch who had been directly recruited and
appointed in 1990 and the 1987 batch who had been
appoi nted through the Linmited Departnenta
Examination. The direct recruits who had been
appoi nted in 1990 clainmed seniority over those
who had been appointed in 1987 by the Limted
Depart nental Exam nation on the ground that the
1987 appoi ntees had been appoi nted on an ad hoc
basi s and their officiating service could not be
counted towards seniority.

22. The State CGovernment passed an order on
22.9.2000 directing that the seniority list of
those candi dates, who had either been appointed
directly or on the basis of the Limted

Depart mental Exami nation, would be deened to be
undi sputed up to 1985 in order to enable
promotions to be made therefrom —~ The
Conmi ssi oner, Trade Tax, thereafter passed an
order to include the candi dates of the 1985
direct recruits batch, who had been appointed in
1990, in the seniority list and though the order
was passed on 9.10.2000 the same did not - include
the names of the appointees who had been
appointed in 1987 on the basis of the Limted
Depart nent al Exam nati on.

23. Two writ petitions, nanely, Wit Petition
No. 1778/ 2000 and Wit Petition No.2000/2000 were
filed at Lucknow by Jugal Kishore Pandey and

Raj endra Prasad, who had both been appointed in
1987. Another wit petition was filed by Ashok
Kumar Shrivastava at Al | ahabad in which an

i nterimorder was passed staying the operation of
the Government Order dated 22.9.2000 and

9.10. 2000. In the nmeanwhile, pursuant to an
applicati on nmade under Cl ause 14 of the

Amal gamation Order this Court transferred Wit
Petition No.2787/2001 filed in Allahabad to
Lucknow with a request to the Chief Justice of

Al | ahabad Hi gh Court to constitute a Specia

Bench to hear all the wit petitions at an early
date, and, if possible on a day to day basis. The
matters then cane up before the Division Bench of
the Lucknow Bench of the Allahabad H gh Court for
final disposal

24. During the pendency of the wit petitions,
the State Governnent passed orders regul arising
the services of the candi dates who had been

appoi nted in 1987 pursuant to the Limted
Departnental Exam nation with effect from
25.9.1997. The State CGovernnent also informed the
Comm ssi oner, Trade Tax, U.P., Lucknow, on
9.5.2005 that the date of substantial appointnent
of the persons selected through the Limted
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Depart nental Exam nation was 25.9.1997.
25. Accepting the subni ssions nade on behal f of

t he candi dat es who had been sel ected pursuant to
the advertisenent published in 1985 and
thereafter in 1990 for direct recruitnent to the
post of Trade Tax officer, Grade Il, the Hi gh
Court also canme to the conclusion that the

appoi ntnents nmade in 1987 on the basis of the
Limted Departnental Exami nation were ad hoc in
nature and consequently such candi dates coul d
claimseniority in the cadre only from 25.9. 1997
when their services stood regul ari sed.
Accordingly, even though the candi dates of the
1985 batch were appointed after the 1987

candi dates, the Hi gh Court directed that they
along with the candi dates of 1990, who had been
sel ected by the regul ar sel ecti-on process as

cont enpl ated under the Rul es, be placed above the
1987 appoi'ntees as their appoi ntnment stood

regul arised only with effect from 25.9.1997, when
the Third Amendnent to the Service Rul es was
effected. It is the aforesaid decision of the
High Court in the said 8 wit petitions which is
the subject matter of the three appeal s being
heard by us.

26. Appearing for the appellants in C. A Nos. 4968
and 4969 of 2007, filed by the officers who had
been appoi nted pursuant to the Limted

Depart ment al Exam nation held in1987, M. MN.
Rao, | earned Senior Advocate, submitted that the
controversy formng the subject matter of the
appeal s involve the validity of the amendnents
made to the U P. Trade Tax O ficers, G adell
Service Rules, 1983, (hereinafter referred to as
\ 0231983 Servi ce Rul es\022) in 1987, as also the
seniority given to those officers who had been
recruited pursuant to the Limted Departnenta
Exami nation held in 1987. M. Rao further
contended that the appellants in Cvil Appeal No.
4970/ 2007 were those direct recruits who had been
appoi nted by the U P. Public Service Comm ssion
in 1991 and 1994.

27. According to M. Rao, the aforesaid 1983
Rul es contenpl ated recruitnent to the post of
Trade Tax Officer, Grade Il, through two nethods.

Rule 5 of the Rules provides that 75% of the said
officers are to be appointed through the Public
Servi ce Commi ssion by way of direct recruitnent
and upon holding a conpetitive exam nation
whereas the remaining 25% are to be appoi nted by
pronmotion after consultation with the Public
Servi ce Conm ssion. However, in 1979, the State
CGovernment was facing an acute shortage of Trade
Tax O ficers, Grade Il, which was seriously
hanperi ng the revenue collection, and this
resulted in the withdrawal of 97 vacant posts of
Trade Tax O ficers, Grade Il, fromthe purview of
the Public Service Conmi ssion with the object of
filling up the same by a Linmted Departnenta

Exam nati on

28. M. Rao also referred to the wit petition of
Mohd. Zaki Khan and subnitted that while

di smissing the wit petition the H gh Court held
that the State Governnent was fully enpowered to
wi t hdraw the 97 posts fromthe control of the
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Public Service Commi ssion. M. Rao subnmitted that
the H gh Court had also held that once the 97
posts had been taken out of the purview of the
Publ i c Service Commi ssion the State Governnent
was free to fill up those posts after |aying down
norms consistent with the constitutiona

provi sions and other related | aws.

29. M. Rao submitted that the disputes
concerni ng the appointnent of the 1987 appointees
through the Linited Departmental Exam nation had
been set at rest by the Hi gh Court in Zaki Khan\022s
case and with the dism ssal of the special |eave
petition (SLP (C) No.18183/96) preferred against
the said judgnent of the Allahabad Hi gh Court on
19.9.1996, the finding with regard to the
validity of the withdrawal of the said 97 posts

of Trade Tax O ficers, Gade Il; attained
finality and coul'd not be reopened.
30. M. Rao referred to the wit petition filed

by Brijender Bahadur Singh and others and the
interimorder passed therein on 5.2.1987. He al so
referred to the wit petitionfiled by Jai Singh
and others, wherein al'so an'interimorder was
passed on 19.2.1987. M. Rao urged that the
effect of the interimorders was that the State
CGovernment was free to nmake appointnents fromthe
candi dat es sel ected through the Linmited
Departnmental Exami nation, but such -appointments
were to be treated as ad hoc. As aresult, in
the appointnent letters issued to the appointees
of 1987, it was nentioned that the appointnents
were \02lad hoc\022. M. Rao, submitted that this was
the stand taken by the State Government in-the
counter-affidavit filed on behalf of the State in
the said two wit petitions, which were
subsequent |y dism ssed on 3.10.1996 and 6.5. 1994,
respectively.

31. It was then urged that in 1997 the State
Gover nnent amended the 1983 Service Rul es and
such anendnents included amendnent to Rule 3(j)
and 3(1). By virtue of the said anmendnents the
definition of the term\023nmenber of the service\024,
nmentioned in the judgnent herein, was wi dened to
i ncl ude those who had been appoi nted on the basis
of the Limted Departnental Exami nation. A
provi so was al so added to the existing definition
of \023substantive appoi ntment\ 024 indicating that
persons appoi nted on ad hoc basis in the year
1986-87 through the Limted Departnenta

Exam nation from Goup \021C\ 022 posts woul d be deened
to have been substantively appointed. It was
further urged that although it was never the
intention of the State Government to appoint
those selected on the basis of the Linmted

Depart nental Exam nation on an ad hoc basis, the
sai d expression had been included in the

appoi ntnent letters issued to such appointees in
view of the interimorders which had been passed
by the High Court in the wit petitions filed by
Brijendra Singh and Jai Singh, which were
subsequently dismssed. M. Rao subnitted that it
had al ways been the intention of the State
Covernment to treat the appointnments of the said
candi dates to be substantive. It was only |ater
that the State CGovernnent changed its stand and
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contended that the 1987 appoi ntees had been
substantively appointed only in 1997 fromthe
date of anmendnent of the Rules.

32. The change in the stand of the State
CGovernment was thereafter chall enged by Mineshwar
Babu and ot hers, who were 1987 appointees, in
wit petition No.166/05 before the Allahabad Hi gh
Court. They are some of the appellants in Gvi
Appeal No. 4969 /2007.

33. M. Rao submitted that the direct recruits,
who had been appoi nted pursuant to the
advertisenents published in 1985 and 1990, | ong
after the 1987 appoi ntees had been appoi nted by
way of a Linmted Departnmental Exami nation, had no
| ocus standi to question the seniority of the
1987 appoi ntees since at that tinme they had not
even been born in the cadre. M. Rao contended
that once the question involving the exclusion of
the 97 posts fromthe purview of the Public
Servi ce Comm ssi on had been finally decided in
Zaki Khan\022s case, the direct recruits who had
been subsequently appoi nted through the Public
Servi ce Comm ssion had no right to challenge the
seniority of the 1987 appointees or to canvas a
claimthat the said 97 posts should be thrown
open to the candi dates who had appeared at the
exam nati on conducted by the Public Service

Conmi ssion in 1988 pursuant to the advertisenent
published in 1985. It was submtted that the sane
woul d al so apply to the direct recruits appointed
pursuant to the publication of a simlar
advertisenment in 1990. M. Rao submitted further
that since the 1987 appoi ntees had not encroached
on any post earnmarked for the direct recruits,
the said direct recruits could have no valid
grievance agai nst the exclusion of certain posts
fromthe purview of the Public Service
Comm ssi on.

34. M. Rao urged that the H gh Court had erred
in comng to a finding that the appoi ntnent given
to the 1987 appointees was in violation of the
procedure laid down in the Rules, and was

di scrimnatory for open market and senior
departnmental candidates. It was al so urged that
the H gh Court had erroneously accepted the
contention of the direct recruits that the 1987
appoi nt ees had been appointed de hors the rules,
and, consequently, the amendnment effected to the
Rul es in 1997 could only operate prospectively.
35. M. Rao submitted that the Division Bench of
the High Court had erred in taking the view that
the appoi ntnent of the 1987 appoi ntees was in
violation of Rule 5 and the recruitnent procedure
contenmplated in the Rules. He submitted that
once the posts had been taken out of the purview
of the Public Service Commission, Rule 5 of the
Service Rules, which prescribes the manner of
recruitment through the Public Service
Conmi ssi on, was no | onger applicable to such
posts and the procedure contenpl ated thereunder
for recruitnent to the post of Trade Tax O ficer,

Gade Il, and the Government was free to
prescribe the procedure to be followed for the
purpose of filling up the said posts. M. Rao

urged that the 1983 Service Rules did not
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prescribe any nethod for recruitnment to posts

whi ch were taken out fromthe purview of the
Public Service Commission and, in fact, the
definition of \023substantive appoi ntment\024 in the
unamended Rule 3 (I) takes care of such a
contingency by providing that if there are no

rul es prescribed for such recruitnent then the
procedure as prescribed by executive instructions
woul d be valid and persons appoi nted through such
a procedure woul d be considered to have been
substantively appointed. M. Rao submitted that
since in the Service Rules of 1983 no such
procedure has been prescribed for recruitnment of
posts excluded fromthe purview of the Public
Servi ce Comm ssion, the State CGovernment had

i ssued executive instructions for the purpose of
filling up the posts in question and since the
procedure adopted for filling up the said 97
posts had been duly laid dowmn by the State
CGovernment, the finding of the H gh Court that
the nmet hod prescri bed was de hors the Service

Rul es was not tenable.

36. It was lastly contended by M. Rao that the
judgrment of the Hi gh Court had proceeded on the

i ncorrect proposition that the appoi ntnment of the
1987 appointees by the Limted Departnenta

Exami nation was ad hoc and fortuitous: M. Rao
submitted that the High Court had wongly
referred to the 1987 appoi ntees as \023pronot ees\ 024
when, in fact, they were direct recruits of the
year 1987 who had been inducted in the cadre of
Trade Tax O ficer, Gade Il, by neans of a
Limited Departnental Exami nation in respect of
the posts which had been taken out of the purview
of the Public Service Comm ssion:

37. M. Rao submitted that the intention of the
State Governnent not to treat the 1987 appoi ntees
as havi ng been appointed on an ad hoc basis woul d
be evident fromthe fact that soon after the Hi gh
Court dismssed the wit petition of Brijender
Bahadur Singh, the State Governnent effected an
amendment in Rule 3(j) and 3(1) of the Service
Rul es, with the intention of putting the
controversy beyond the pale of challenge. M.Rao
referred to the proviso to Rule 3(l), as anended
in 1997, which provides that those officers who
had been appoi nted pursuant to the Linmted
Departmental Exami nation held in 1987 woul d be
deened to have been substantively appointed. The
H gh Court, according to M. Rao, had committed
an error in holding, while interpreting the
amended Rul es, that the 1987 appoi ntees were
promotees and formed a different group

38. In support of his aforesaid subm ssion M.
Rao referred to and relied upon the decision of
this Court in Shah Bhojraj Kuverji Gl MIls and
G nning Factory v. Subbash Chandra Yograj Sinha
(1962 (2) SCR 159) wherein, while interpreting a
deeming fiction incorporated in the proviso, this
Court held that the sane had to be given ful
effect. M. Rao also referred to a Constitution
Bench decision of this Court in State of Tamil
Nadu v. Arooran Sagars Limted (1997 (1) SCC 326)
where the scope of a deem ng provision had been
expl ained. M. Rao submitted that the amendnent
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in question being renedial in nature, the sane
had to be given retrospective effect to correct
the prejudice caused earlier, unless of course a
specific date was indicated fromwhich the
amended provisions would cone into force.

39. On the subm ssions made by | earned counse
for the Public Service Conm ssion that tenporary
or officiating appointnents coul d be made as per
Rule 18(4) of the 1983 Rules, M. Rao subnitted
that such a stand was not tenable on account of
the fact that the posts covered by Rule 18(4)
were within the purview of the Public Service
Conmi ssion and Regul ation 5(a) of the U P. Public
Service Conmission (Limtation of Function)
Regul ati ons, 1954, would apply.

40. Concl udi ng on the decision of the Hi gh Court
i n Zaki Khan\ 022s case, M. Rao submitted that in
State of U. P. V. Manbodhanl al Srivastava (AR
1957 SC 912), it had been held that Article 320
(3) of the Constitution is directory in nature
and consultation with the Public Service

Comm ssi on does not mean concurrence with the
sai d Comm ssion and the State Government, in view
of Regulation 3 of the 1954 Regul ations, which
fully empowered the State Governnment to take out
97 posts fromthe purview of the Public Service
Comm ssion. M. Rao submitted that it was not
open to the later Division Bench of the High
Court to take a contrary view

41. M. Rao submitted that the judgnent of the
Hi gh Court inmpugned in these Civil Appeal Nos.
4968- 4969 of 2007 preferred by those officers who
had been appointed on the basis of the Limted
Depart mental Examination held in 1987, was liable
to be set aside.

42. M. Rao\ 022s subm ssions in-support of Civi
Appeal Nos. 4968-69 of 2007 were strongly opposed
by M. Gaurab Banerji, |earned Senior Advocate

appearing for the direct recruits of the 1985 and
the 1990 batches, who have been nade respondent
Nos.1 to 6 in the said appeals. M. Banerji
submtted that it was the case of the said
respondents that persons who had been appoi nted
on the basis of the Limted Departnenta

Exami nation were not substantively appointed and
their appoi ntnent was of an ad hoc and/or
tenmporary nature and de hors the Service Rul es.

It was al so submitted that consequently their
services could be counted for the purpose of
seniority only fromthe date of regularisation of
their services in 1997.

43. M. Banerji urged that the issues which had
arisen for determination in these appeal s

revol ved around the question as to whether the
appoi ntnents nmade in 1987 on the basis of the
Limted Departnental Exam nation held in 1987
were substantive or were ad hoc/tenporary in
nature and contrary to the rules, in the Iight of
Articles 14 and 16 of the Constitution

Referring to the case made out in the wit
petition filed by Mineshwar Babu & others, M.
Banerji contended that the limted issue for
determi nation in Zaki Khan\022s case was whether the
State CGovernnent had the power to withdraw
certain posts fromthe purview of the Public
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Servi ce Conmi ssion. He added that the petitioners
in Zaki Khan\022s case were unsuccessful candi dates
who had appeared for the Public Service

Conmmi ssi on examination held in 1988. M. Banerji
submtted that the Public Service Conmm ssion had
not filed any counter affidavit in Zaki Khan\022s
case to bring into focus the stand of the Public
Servi ce Conmi ssion. M. Banerji urged that the
Cabi net deci sion, on which reliance had been

pl aced by the Hi gh Court, had gone
uncontroverted. M. Banerji also wurged that in
Zaki Khan\ 022s case the Hi gh Court had specifically
hel d that the nmethod of appointnent to the 97
posts, which were withdrawn fromthe purvi ew of
the Public Service Conmi'ssion had not been

chall enged in the Wit Petition, and,
consequently, the validity of the appointnents
made in respect of the said posts remained

unt ouched,

44, M. Banerji submtted that the Court had al so
held that the wit petitioners had not acquired
any right on the strength of having appeared at
the interview when ultimtely they were
unsuccessful in their endeavour to be appointed
as Trade Tax O ficers, Gade II.

45, M. Banerji contended that the nbde and
manner of appoi ntnment of the 1987 appoi nt ees was
not in issue in Zaki Khan\022s case and the High
Court had wongly relied on the decision rendered
therein while deciding the several wit petitions
out of which these three appeals arise.

46. M. Banerji reiterated that the Limted
Depart mental Exami nation was in violation of Rule
5(1) and Rule 15 of the Rules and those appointed
on the basis thereof could not be said to have
been substantively appointed as per Rules 3(j)
and 3(1). He also subnmitted that 'the
instructions contained in the letters dated
11.12.1986 and 23.12.1986, on the basis whereof
the Limted Departmental Exani nation was
conducted, could at best be treated as executive
i nstructions which could not go beyond or be
contrary to Article 309 of the Constitution. M.
Banerji submitted that even in the letter dated
23.12.1986 the posts in question had been shown
as tenmporary posts in the direct recruits quota.
Ref erence was al so made to the appointment letter
i ssued to Muneshwar Babu on 20.6.87 which

i ncl uded the condition that the concerned

enpl oyee coul d be renpbved to his parent post. It
was subnitted that the said condition made it
clear that the appoi ntnents nade on the basis of
the Linmted Departnental Exam nation were all of
a stop-gap and/or tenporary nature

47. M. Banerji urged that the appointnents nade
on the basis of the Limted Departnenta

Exam nation was contrary to the 1983 Rul es and
was only an ad hoc arrangenent to neet the
demands of the Department pending the
recomendati ons fromthe Public Service

Conmi ssion of regular candidates to fill up the
vacanci es in respect of which such ad hoc
arrangenents had been nade.

48. M. Banerji also referred to wit petition
No. 1041 of 1996 filed by the direct recruits of
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the 1985 batch, wherein the letter of the
Comm ssi oner of Trade Tax dated 28.10.1995
seeking regul ari sation of the appointees of 1987
by amendnent of Rule 5 of the 1983 Rul es had been
chal l enged. M. Banerji submitted that in the
said wit petition an interimorder had been
passed on 26.9.1996 categorically directing that
the appoi ntees under the Limted Departnenta
Exami nation held in 1987 woul d not be assigned
seniority over and above the wit petitioners who
had been regularly appointed in accordance with
the rules in 1991.

49, M. Banerji submitted that the anmendnent had
been effected on 26.9.97 and if the same was to
be given retrospective effect it would be
contrary to the order passed on 26.9.96 in which
it had not been stipulated that-the rule was to
be given retrospective effect. M. Banerji
submitted that it could only be given prospective
effect fromthe date on which it was made
effective.

50. Rel yi ng on vari ous decisions of this Court
nanmely \026 i) Shitala Prasad Shukla v. State of
UP. (AIR 1986 SC 1859); ii) K. Madalai Mthu vs.
State of Tam| Nadu (2006)6 SCC 558); and iii)

M P. State Coop. Bank V. Nanuram Yadav (2007 (11)
SCALE 439), M. Banerji urged that seniority
could be counted only fromthe date on which a
tenmporary post was regul ari sed and since in the
instant case the appointnent of the candidates
sel ected by the Limted Departnental Examination
was regularised only in 1997, they could claim
seniority only thereafter and not wth
retrospective effect. He al so submitted that as
had been held in K Narayanan v. State of

Kar nat aka (1994) Supp. (1) SCC 44, Rul es operate
prospectively and that retrospectivity is an
exception. Even where the statute pernmitted
fram ng of Rules with retrospective effect the
exerci se of power under such provision coul d not
be exercised in violation of any constitutiona
right so as to affect a vested right.

51. M. Banerji submtted that the subni ssion
advanced by himon behalf of the respondents in
C. A Nos. 4969- 70/ 2007, apply equally to the case
of the appellant, Govardhan Lal, in

C. A No. 4970/ 2007, since the appellant in the said
appeal was simlarly placed as the respondents in
the other two appeals.

52. M. R Venkataranani, Learned Senior
Advocat e, who appeared for the private
respondents in C.A No. 4970 of 2007, generally
adopted the submi ssions made by M. Rao. He,
however, added that once the issue relating to
the appoi ntnent of the 1987 appoi ntees on the
basis of the Limted Departnental Exam nation
stood concluded in Zaki Khan\022s case, the High
Court erred in re-opening the same. He urged
that after the exclusion of the Public Service
Conmi ssion fromthe appoi ntment of the 1987

appoi ntees, there was no further occasion for the
Hi gh Court to once again enquire into the process
of appointment of the said candidates as it
amounted to reviewi ng the judgnent rendered in
Zaki Khan\ 022s case. M. Venkataranmani subnitted
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that the expression \023substantive appoi nt nrent\ 024 as
defined in clause 3(c) of the 1983 Service Rules
provi des for appointnent in terns of executive

i nstructions when no Rules are available to dea
With a situation such as the one in the instant
case. Learned counsel referred to Rule 3(1) of
the aforesaid Rules which reads as foll ows: -

\023 Rule 3(1) \026 Substantive appoi ntnent neans
an appoi ntment, not being an ad hoc

appoi ntnent, on a post in the Cadre of the
service nmade after selection in accordance

with the rules and if there are no rules in
accordance with the procedure prescribed for

the tine being by executive instructions

i ssued by the Governnent.\024

53. [t was urged that the aforesaid Rule clearly
i ndi cates that where the Rul es did not provide
for appointnent in certain contingencies, the
vacuum coul d be filled up by executive
instructions, as had been done in the instant
case. M. Venkataramani submtted that once the
1987 appoi ntees had been deened to have been
substantively appointed, which, in fact, was the
stand initially taken by the State Governnent, a
fresh enquiry into the matter was not
perm ssible. It was also urged that even if the
initial appointnent of the 1987 appointees had
not been made by follow ng the procedure |aid
down by the Rul es but the appointees continued in
the post uninterruptedly till their services were
regul ari sed, the period of officiating service
woul d be counted for the purpose of seniority, as
had been held by a Constitution Bench of this
Court in Direct Recruit Cass-I1 Engineering
O ficers Association Vs. State of (Maharashtra and
Anr. (1990 (2) SCC 715. This Court had held that
for the purposes of seniority, where.initia
appoi ntnent is not nade by follow ng the
procedure | aid down by the Rules but the
appoi ntee continues in the post uninterruptedly
till the regularisation of his service in
accordance with the rules, the period of
officiating service would be counted.
54. The stand of the State of Uttar Pradesh was
pl aced by M. Shail Kumar Dwi vedi, |earned
Addi ti onal Advocate CGeneral. He submitted that
while admttedly 97 posts had been taken out by
the State Governnent fromthe purview of the U P.
Publ i c Service Commi ssion, before the appoi nt ment
letters to the sel ected candidates coul d be
i ssued, one Brijendra Bahadur Singh filed Wit
Petition No. 456 of 1987 before the All ahabad
Hi gh Court in which the follow ng interimorder
was passed on 5th February, 1987, nanely :-

\ 023l ssue notice. It will be open to
the respondents to nake ad hoc
appoi ntnents on the vacant posts of Sal es
Tax O ficers ade-I11 but no permanent
appoi nt nent shall be nmade on 2/rd of the
total nunber of vacancies of Sal es Tax
Oficer which neant to be filled up
directly through Public Service Comm ssion
under the U P. Sales Tax O ficers Rul es,
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1977.\ 024
55. It was submitted that having regard to the

above interimorder of 1987, candi dates sel ected
on the basis of the Limted Departnmenta

Exam nati on, were appointed on 20th June, 1987 on
an ad hoc basis. M. Dwi vedi submitted that the
i nteri morder passed on 5th February, 1987 in the
Wit Petition of Brijendra Bahadur Singh was
never chall enged, though ultimately the said Wit
Petition was dismssed on 3rd Cctober, 1996. It
was al so contended that the 1987 ad hoc

appoi ntees fromthe departnental candi dates had
never filed any wit petition for regularisation
of their services.

56. It was then submitted that respondent nos. 1
to 6 in the instant appeal and sone other direct
recruits had filed Wit Petition No. 1041 of 1996
bef ore the Al l'ahabad Hi gh Court praying for an
order not to regularise the services of the 1987
ad hoc appoi ntees and on 26th Septenber, 1996,
whrein an interimorder was passed in their
favour in the following ternms : -

\023Three weeks tine is allowed to the

standi ng counsel to seek necessary

instructions. List thereafter. In

the nmeantinme in the case opposite

parties 3 to 99 are regul arised, they

shal | not be assigned seniority over

and above the petitioners who

according to the petitioner\022s case

were regul arly appointed in accordance

with the rules in the year 1991.\024

57. It was submitted that the interimorder
continued till the passing of the i npugned

j udgrment dated 20th Septenber, 2006. M. Dwi ved
submitted that the said interimorder had al so

not been chal |l enged by the appointees of the 1987
batch and the said position continued for about

10 years. It was only by way of Notification

dat ed 25th Septenber, 1997 that the State of Uttar
Pradesh anmended the 1983 Service Rul es whereupon
the appoi ntnent of the appointees of the 1987
batch were regul ari sed.

58. M. Dwvedi also relied on the Direct
Recrui t\022s case (supra) wherein it had al so been
hel d that once an incunbent is appointed to a

post according to the rules, his seniority has to
be counted fromthe date of his appointment and
not fromthe date of confirmation. In other
words, according to M. Dwi vedi, where an

appoi ntnent is nade as a stop gap arrangenent,

the officiation in such post could not be taken
into account for consideration of seniority.

59. Ref erence was al so nade to the case of
Shitala Prasad Shukla (supra), wherein it had
been hel d that an enpl oyee must belong to the
same stream before he can claimseniority over

ot hers.

60. M. Dwi vedi concluded on the note that having
regard to the aforesaid decision, the appointees
of the 1987 batch could not for the purpose of
seniority in the cadre, claimthe benefit of
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their service fromthe time of their initia
appointnent till they were regularised in 1997.
61. Al t hough, extensive argunents have been
advanced on behal f of the various parties, the
controversy involved in these appeals is broadly
l[imted to three questions, nanely :

i) Was the State Governnent entitled

to withdraw fromthe purview of

the U P. Public Service

Conmi ssion posts which were to

be filled up by direct

recrui tnent ?

i) Woul d the 97 posts which were

taken out fromthe purview of the

U.P. Public Service Comi ssion

continue to be governed by the

recrui tment process for direct

recruits as contained in the

Uttar Pradesh (Sales Tax Oficers

Grade |1) Service Rules, 1983 ?

and

iii) Whet her having regard to the

condition contained in their

appoi ntnent letters that their

appoi nt nents were being nade on

purely ad hoc basis the

appoi ntees to the said posts

could claimseniority on the

basi s of the service rendered by

them from 1987 to 25.9.1997 when

pursuant to an anmendrment of the

Service Rules their services were

regul ari sed ?

62. The first two questions were raised and
deci ded in Mohd. Zaki Khan\022s case. After

di scussing the circunstances which led to the
decision of the State Government to w thdraw the
97 posts fromthe purview of the U.P. Public
Servi ce Conmi ssion, the Hi gh Court observed that
the question for consideration in the said case
was whet her the State Governnent was enmpowered to
take out the said 97 posts fromthe purview of

the Commission and to fill up the sanme through a
Limted Departnental Exam nation.
63. After considering the proviso to clause (3)

of Article 320 of the Constitution and the 1983
Rul es framed thereunder, the Hi gh Court held that
fromthe second part of clause (b) of Regul ation
(3), it was anply clear that the Governor after
consultation with the Commi ssion could direct
that the service or post in question would be

out side the purview of the Commi ssion. It was

al so observed that the Cabinet had taken the
decision to take out the 97 posts fromthe
purvi ew of the Comm ssion which was comuni cat ed
to the Conmi ssioner of Sales Tax by letters dated
11.12.1986 and 17.12.1986. Further, considering
the effect of Article 163 of the Constitution
the H gh Court had also held that the CGovernor
was required to act on the aid and advice of the
Council of Mnisters headed by the Chief Mnister
and that the decision of the Cabinet had to be
accepted by the Governor. The H gh Court
ultimately held that the said 97 posts of Trade
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Tax Officer, Grade Il, had been taken out from
the purview of the Comm ssion by the State
Government on the basis of the decision of the
Cabi net and that though the Conmi ssion did not
concur with the decision of the Cabinet, the
State Governnent fulfilled its obligation of
consul ting the Comm ssion on the issue before
taking a decision in the matter.

64. The ot her question which came up for

consi deration before the H gh Court in Zak

Khan\ 022s case was the contention raised by the
respondents in the first two appeals al so that
since the appointnents in the 97 posts were of an
ad hoc nature, such appointnments could |ast only
till the regularly-selected candi dates becane
avail abl e fromthe Conmmi ssion.. The said
contention was al so negatived by the H gh Court
upon hol ding that since the 97 posts had been
taken out fromthe purview of the Public Service
Comm ssion, the State CGovernnment was free to fil
up the said posts after |aying down norns
consistent with the constitutional provisions and
other laws. Wile considering the case of the
wit petitioners in‘the said wit petition, the
Hi gh Court also hel'd that sinply because the wit
petitioners in the said case had appeared in the
interview test held for the conbi ned Upper
Subor di nat e Exami nation 1985-86, they did not
acquire any right to be selected on the ground
that nore vacancies existed at the tine of the
exam nation or at the time of the adverti senent.
65. It is, therefore, apparent that the validity
of the State action in w thdrawi ng 97 posts from
the purview of the U P. Public Service Comi ssion
had been answered in the affirmative in Zak

Khan\ 022s case and the right of the State Governnent
to fill up the said posts in accordance with the
norns |laid down by it had al so been approved.
Since the special |eave petition which was filed
agai nst the said decision of the H gh Court was
di sm ssed, the findings of the H gh Court in Zak
Khan\ 022s case became final and were not capable of
bei ng questioned in simlar proceedi ngs either
before the H gh Court or this Court.

66. The submi ssi ons nmade on behal f of the
appel lants in Cvil Appeal Nos. 4968-69 of 2007,
in this regard have, therefore, to be accepted.
67. It is clear that the proviso to clause (3)
of Article 320 of the Constitution enpowers the
CGovernor of a State to withdraw fromthe purvi ew
of the Public Service Comm ssion services and
posts in connection with the affairs of a State
and to nake regul ations in support thereof.

68. In the instant case, as has been indicated in
detail by the High Court, the State Governnent
took the step to withdraw 97 posts fromthe
purvi ew of the Public Service Comm ssion after
the said Conmi ssion expressed its inability to
fill up the vacancies within a short span of tine
because of the various reasons indicated by it,
such as shortage of staff and the mal-functioning
of obsol ete machi nery and equipnent. It is in
such circunstances and al so on account of the
fact that the collection of revenue was being
seriously hampered, that the State Government in
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its Cabinet ultimately took the decision to

wi thdraw the 97 posts fromthe purview of the
Publ i c Service Commi ssion and to have themfilled
up on the basis of a Limited Departmental

Exam nation. Even after concluding its judgnent,
the Hi gh Court spent some time in scrutinising
the laches on the part of the Commission in

provi ding candidates to fill up the vacancies in
the Sal es Tax/ Trade Tax departnment. There is no
getting away fromthe fact that posts which were
vacant in 1984 were advertised by the Comi ssion
in 1985 and the selection tests were held only in
1988 pursuant to whi ch recommendati ons were nade
in 1990. The process of providing candi dates for
t he vacanci es which occurred in 1984 or even
before that could not be filled up by the

Conmi ssi on for whatever reason before the passage
of seven years.

69. As far as the second question is concerned,
we are unable to accept the view of the High
Court that although the 97 posts had been taken
out of the purview of the Public Service

Conmi ssion, the recruitnment-to the said posts
woul d continue to be governed by the 1983 Rul es,
and, consequently, 't he appoi ntnent of the
candidates to fill up the said 97 posts by a

Li mited Departnmental Exam nation could only be an
ad hoc arrangenent to tide over the period w thin
whi ch regul ar candi dates coul d be recomrended by
the Public Service Conm ssion

70. Though the sai d approach appears at the first
instance to be correct, on a closer scrutiny the
situation appears to be different. The very fact
that the 97 posts were taken out of the purview
of the Public Service Comm ssionindicates that
the recruitnment in respect thereof was not
required to be in conformty with(the recruitmnment
rules followed by the said Comm ssion but in
accordance with the nornms and regulations as

m ght be prescribed by the State Governnent in
that behalf. In the present case, a decision was
taken at the Cabinet level to fill up the said 97
posts by a Linited Departnmental Exam nation

There was, therefore, no foundation for the

subm ssi on that appointnment to the 97 posts were
only meant to fill up a temporary need and was
not intended to be substantive in nature. It is
no doubt true that in the appointnment letters

i ssued to the departnental candidates who had
been selected, it was indicated that such

appoi ntnents were purely of an ad hoc nature, but
such a condition came to be inserted in the

appoi ntnent letters on account of an interim
order passed by the H gh Court in the wit
petition No.456/1987 filed by one Brijendra
Bahadur Singh on 5.2.1987. By the said order the
H gh Court indicated that it would be open to the
respondents to nake appointnments in the vacant
posts of Sales Tax O ficers G. Il, but no

per manent appoi ntment was to be made on 2/3rd of
the total nunber of vacanci es which were neant to
be filled up directly through the Public Service
Comm ssion under the U. P Sales Tax Oficers

Rul es, 1977. Further, as will be evident from
the stand initially taken by the State
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Government, appointnments in the 97 posts were
intended to be substantive in nature and the
condition relating to the ad hoc nature of the
appoi ntnents was included in the appoi nt ment
letters of the candi dates who had been appointed
for filling up the said vacancies only on account
of the interimorder passed in Brijendra Bahadur
Si ngh\ 022s case. O course, such stand was
subsequently altered by the State Governnent, but
it is clear that the change in stance cane after
a decision was taken to anend Rule 3 of the 1983
Rules to regul arise the services of the 1987
appoi ntees on 25.9.97, the date on which the
third amendnment in the Service Rul es was
notified.

71. The said i ssue hasalso been considered in
detail in Mhd. Zaki Khan\022s case and the
shifting stand of the State Governnent has been
extensively dealt with as indicated herei nbefore.
I n Mohd. 'Zaki Khan\022s case the Hi gh Court after
consi dering the provisions of clause (3) of
Article 320 of the Constitution came to the
finding that once the-decision had been taken by
the State Governnent to withdraw the 97 posts
fromthe purview of the Public Service

Conmi ssion, it was open to the State Governnent
to fill up the said vacancies by formulating-its
own norns which were within the constitutiona
requi renents.

72. We agree with the view expressed in Zak
Khan\ 022s case that once the power of the State
CGovernment to withdraw certain posts fromthe
purvi ew of the Public Service Commi ssion in
certain exigencies is accepted, it wuld
naturally follow that the Rules of recruitnment as
applicable to the Conm ssion would not apply in
respect of the said 97 posts and the sane coul d
be filled up by the State Governnent in keeping
with its prescribed norms. It is well-
established that in the absence of specific rules
for recruitnent, guidelines framed by the
Executive authorities and directions given from
time to time in aid thereof would be applicable
to such recruitnment. The second question
therefore, is also answered in the affirmative.
73. This brings us to the last and in our view
the nmost inmportant question to be answered in
these appeals, as to whether having regard to the
terms and conditions contained in their

appoi ntnent letters, the 1987 appoi ntees coul d
claimthe benefit of the service rendered by them
bet ween 1987 and 1997 for purposes of conputing
their seniority.

74. It has al ready been indicated herei nabove as
to how the Public Service Comm ssion delayed in
maki ng recommendations for filling up the

vacancies in the Trade Tax Departnent and the
inability expressed by it to make reconmendati ons
quickly to fill up the vacancies that were
gradual ly increasing. It is only thereafter that
the Conmi ssioner of Sales Tax took up the nmatter
of taking out the 97 posts fromthe purview of
the Public Service Conmission. The matter was
taken up by the Chief Secretary with the Public
Servi ce Comm ssion requesting its concurrence to
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the Departnment\022s suggestion of holding a Limted
Departnental Examination to fill up the vacancies

in order to prevent loss of revenue and to ensure
smoot h wor ki ng of the Departnent. The

Conmi ssioner, in his turn, sent the detail ed
outline of the Limted Departnental Exam nation
proposed to be held to the Special Secretary
(Finance) by his letter dated 12.8.1986. The
sane was foll owed by the sanction given by the
Cabinet to withdraw the 97 posts and to fill them
up by a Limted Departnmental Exam nation

Al though, initially the nunmber of posts had not
been specified, by its letter dated 17.12.1986

t he Government inforned the Commi ssioner that the
Cabi net decision was inrelation to the 97 posts
whi ch had been withdrawn fromthe purview of the
Public Service Commi ssion.

75. I'n taking the aforesaid decision, the State
Gover nment had apparently chosen to act in terns
of the prioviso to clause (3) of Article 320 of
the Constitution which al so enpowered the State
Governnment to specify either generally or in any
particul ar class of case that it would not be
necessary to have any consultation with the
Public Service Comm ssion. Having once exercised
such powers and having w thdrawn the 97 posts in
guestion fromthe purview of the Public Service
Commi ssion, the Governnent was also free to take
steps for recruitnent \in the said posts and to
prescri be guidelines for such recruitment.
Apparently, in the absence of Rules for such a
contingency, the H gh Court took an erroneous
view in hol ding that even though the posts-in
guestion had been taken out of the purview of the
Public Service Comm ssion the appointments made
therein woul d be subject to the 1983 Service
Rules relating to recruitnents, .as they were of a
purely ad hoc nature. Consequently, till such
time as the services of the said appoi ntees were
regul ari sed they could not be said to be part of
the cadre and only after their services were
regul arised in 1997 could they be treated to be
part of the cadre of Trade O ficers for the
purpose of conputing their seniority.

76. W are aware that it is a well-established
principle of law that till such time as an

enpl oyee is born on the cadre he cannot have any
claimto seniority over others who are already in
the cadre. The Hi gh Court has proceeded on the
basis that the recruits by way of Limted

Depart mental Exami nation may have been appointed
in 1987 before the direct recruits but the direct
recruits were appointed in the cadre |ong prior
to the regularisation of the services of the 1987
appoi ntees which was initially ad hoc in nature.
According to the H gh Court, since the regular
appoi ntnent of the direct recruits of 1985 and
1990 were confirned prior to the regul arisation
of the services of the 1987 appointees in 1997,
they woul d be senior to the 1987 appoi nt ees.

77. In our view, although the stand of the High
Court is legalistically correct, we will have to
pi erce the veil in order to ascertain the true

i ntention of the Governnent while naking the
appoi ntnents for the 97 posts by a Limted
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Departnental Exam nation. The said intention is,
in fact, borne out fromthe initial stand taken
by the State Governnment in the different wit
applications filed by the candi dates who had
either been successful in the Limted
Departmental Exam nation or had failed to succeed
in the regular recruitnent process undertaken by
the Public Service Conm ssion. As has been
conment ed upon by the High Court, in these wit
petitions the State had filed counter-affidavits
i ndi cating that the decision of the Governnent to
hold Limted Departmental Exam nation had al ready
been upheld in Zaki Khan\'022s case whi ch had
substantially decided the issue raised in the
said wit petitions by the direct recruits and it
was al so the stand of the State CGovernment that
the expression \023ad hoc appoint nent s\ 024 had been
used in the appointnent letters issued to the
successful 1987 candi dates having regard to

i nteri morder passed by the High Court in

Brij endra Bahadur Singh\022s case. It was the
CGovernment\ 022s stand that in-order to pay due
regard to the interi morder dated 5.2.1987 that
the Government had directed the Comm ssioner
Trade Tax, to use the expression \023ad hoc\024 in the
appoi ntnent letters. /1n any event, the said

i nterimorder stood di scharged when the wit
petition was dismssed on 3.10.1996. It was also
the stand of the State CGovernnent that the

appoi ntnents made in 1987 by way of the Limted
Depart nental Exam nation had been nade after

foll owi ng due procedure. Wat is nbst inportant
was the CGovernment\022s stand that the appointments
made on 20.6.1987 on the basis of the Limted
Departnmental Exam nati on were of substantive

nat ure.

78. In the wit petition filed by Vinod Kunar
Gupta (W P. No. 1295/ SB/ 1997) the Governnent filed
its counter affidavit indicating that the
amendnent was nade to achi eve the policy decision
of giving substantive appoi ntment fromthe date
of initial appointment to those persons who had
been appointed on the basis of the Limted

Depart nental Exami nation and the word \021ad hoc\ 022
had been used in due deference to the interim
order passed by the H gh Court on 12.2.1987 which
ceased to operate after the dismissal of the wit
petitions Nos.496 of 1987 and 1008 of 1987.
Subsequently, when the 1983 Service Rul es were
amended in 1997, the CGovernnent al so indicated
that the amendnent was made only to
clarify/declare that the appoi ntments nade under
the Linmted Departmental Exami nation were regular
and substantive and only a decl arati on had been
made in that regard in the third amendnent and
that no regularisation was at all envisaged. In
the wit petition filed by Govardhan Lal the
State in its counter affidavit stated

\ 023The Service Rules of 1985 had

been amended whi ch envi saged t hat

the persons appointed through

Limted Departnental Exam nation

wer e appointed on a regular and

substantive basis fromthe date of

their initial appointnent\022
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(Enphasi s suppl i ed)

79. In the said counter affidavit it was once
agai n enphasised that in the facts of the case
it was not a case of regularisation of the
services of the 1987 appointees, as projected on
behal f of the respondents in the first two
appeal s, but that on the contrary it was a case
where the 1987 appoi ntees had been appoi nted on
substantive basis with due procedure whi ch had
been approved in the case of Mdhd. Zaki Khan. It
was once agai n enphasi sed that the amendment only
declared what was in existence and did not
create any new right. Again at para 34 of the
counter affidavit it was stated as foll ows:
\023..that no process was ever

initiated to regularise the service

of respondents Nos. 3-to 99. This

was for the reason that the

appoi nt nent-of respondent Nos.3 to

99 (1987 appointees) was always

consi dered to be substantive

appoi nt nent\ 024

80. The shift in the State Governnent\022s stand
canme |later as would be evident fromthe orders
passed by it on 22.9.2000 onwards.” It wll be
evident fromthe above, that the State CGover nment
had consi dered the appointnents in the 97 posts

to be substantive in nature. ~As a result whereof
no steps were taken between 1987 and 1997 to
regul ari se the appoi ntments of the 1987

appointees. It is only a fortuitous circunstance,
nanmel y passing of the interimorder in Brijendra
Bahadur Singh\022s case on 5.2.1987, that the
expression \021ad hoc\ 022 cane to be nmentioned in the
appoi ntnent letters of the 1987 appoi nt ees,

al though the State Governnment had intended such
appoi ntnents to be substantive in nature. It is

to be deci ded whether the respondents in the

first two appeals and the appellants in the third
appeal, as also the State Government, can now

take advantage of the inclusion of such

expression in the appointnent letters issued to

the 1987 appoi ntees, particularly when the wit
petitions out of which the sane emanated were
ultimately di sm ssed

81. In our view, notw thstanding the well-settled
principle that an enpl oyee\ 022s service is to be
counted for seniority only after he is born in

the cadre, in the facts of this case the 1987
appointees will have to be treated differently.

Al t hough, the State CGovernnment may have shifted

its stand to the extent that the services

rendered by the 1987 appointees till 1997 coul d

not be counted for conputing their seniority, as
their initial appointnent was ad hoc in nature,

we are of the view that such a stand would | ead

to inequity in view of the expressed intention of
the State Governnent in the earlier wit

petitions.

82. As we have nentioned earlier, it is in only
fortuitous circunstances that the appoi ntment of
the 1987 appoi ntees through the Limted
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Depart nental Exam nation was treated to be ad
hoc, although, as initially expressed by the

St ate Government such appoi ntments were neant to
be substantive in nature. It is quite obvious
that having included the condition that the

appoi ntnents were ad hoc in nature in the

appoi ntnent letters issued to the 1987

appoi ntees, that the State Governnent has now
sought to place the 1987 appoi ntees bel ow t hose
who had sat for the recruitnment examination after
the appoi ntnent of the 1987 appoi ntees and had
not been borne on the cadre prior to 1990. Wile
agreeing with M. Gaurab Banerji that it is well-
settled that an enpl oyee can only count his
seniority fromthe nmoment he beconmes part of the
cadre, in the instant case we are of the view
that the facts are distinguishable in that the
services of the 1987 appoi ntees should be treated
as substantive fromthe date of 'their initia
appoi nt nent-and not from 1997 when by anmendnent
of the Service Rules their services were deened
to have been regul ari sed and they were incl uded
in the cadre with effect fromthe date of such
amendment. The fact remmins that the 1987

appoi ntees were appointed in the 97 posts . which
were taken out of the purview of the Public
Servi ce Comm ssion but continued to be in the
cadre of Trade Tax Oficer, Gade I1. Having
regard to Rule 3(1) of the 1983 Service Rul es,
the 1987 appoi ntees nust be hel'd to have been
substantially appointed in accordance with'the
procedure prescribed by the State Governnent. |In
our view, such an appointnent did not, in any
manner, derogate fromtheir appointrment in the
cadre of Trade Tax Officer, Grade II.

83. It is nobody\022s case that the 97 posts which
were taken out fromthe purview of the Public
Servi ce Commi ssion ceased to be posts in the
cadre of Trade Tax Oficer, Gade II. On the
contrary, the specific stand taken in Mhd. Zak
Khan\ 022s case was that since the appointnent of the
1987 appoi ntees were ad hoc in nature the said
posts were never filled-up and were stil

avail able for being filled up by regul ar
candi dat es from anongst the direct recruits.

84. The State CGovernnent has in paragraph 34 of
its counter-affidavit in Govardhan Lal\022s wit
petition said in no uncertain terms that no
process had been initiated to regularise the
services of the 1987 appoi ntees for the reason
that their appointment was al ways considered to
be substantial in nature. We, therefore, have
little hesitation in holding that the service
rendered by the 1987 appoi ntees between 1987 and
1997 cannot be ignored for conputing their
seniority in the cadre on the ground that in view
of the interimorders passed by the High Court in
different wit petitions, which ultimtely cane
to be dismssed, their appointnments were treated
to be ad hoc.

85. We, accordingly, allow Civil Appeal Nos. 4968
of 2007 filed by Ashok Kumar Shrivastava and 63
others, Civil Appeal No.4969 of 2007 filed by
Muneshwar Babu and Ashok Kumar Srivastava, as
also Civil Appeal No.4970 preferred by CGoverdhan
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Lal .

Consequently, Wit Petition No.1041(SB) of
1996 filed by Ram Lal and others, Wit Petition
No. 1295 (S/B) of 1997 filed by Vinod Gupta, Wit
Petition No.1863 (S/B) of 1998 filed by Govardhan
Lal are dism ssed and the inmpugned order so far
as it relates to the aforesaid wit petitions, is
set aside.
86. Consequently, Wit petition No.1778 (S/B) of
2000 filed by Jugul Kishore, Wit Petition
No. 2000 (S/B) of 2000 filed by Rajendra Prasad,
Wit Petition No.2787(S/B) of 2001 filed by Ashok
Kumar Srivastava, Wit Petition No.1666 (S/B) of
2005 filed by Muneshwar Babu and anot her, and
Wit Petition No.894 (S/B) of 1999 filed by Shiv
Prasad Tewari and others are allowed. The
concerned respondents are directed to treat the
1987 appoi.ntees who had been appointed on the
basi s of Limted Departnental Exami nation to have
been substantial l'y appointed at the time of their
initial appointnent in 1987 and to revise the
seniority list pertaining to Trade Tax Oficer,
Grade |1, on such basis.

Al the three appeal s are di sposed of
accordingly, but having regard to the peculiar
circunstances the parties will bear their own
cost s.




