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Thi s appeal is preferred agai nst an order dated
23.8. 2002 passed by the Division Bench of the H gh Court
of Judi cature at Bonbay di smi ssing an appeal filed by the
Managenent agai nst an order of the |learned Single
Judge who in turn had confirmed the award of -t he | abour
court which whil e upholding the finding of the donestic
inquiry that the respondent workman herein had
comm tted the m sconduct charged against him interfered
wi th the quantum of punishnent awarded to hi mstil
chose to alter the punishnent of disnissal to one of
reinstatement with continuity of service and 2/ 3rd back
wages w.e.f. 5.3.1993.

The basic facts necessary for the disposal of this
appeal are as foll ows:

It is stated by the appelllant \ 026 Managenent that the
respondent \ 026 workman was initially appointed by it on
temporary basis from May, 1978 and was made
per manent on 9.8.1981 and was designated as a fitter in
the Chassis Assenbly Department of the appell ant
industry. Wth reference to an incident which took place
on 7.111991 wherein it is alleged that the respondent \026
wor kman used abusive and filthy | anguage agai nst his
supervisor, an inquiry was instituted against the said
wor kman and the Inquiry Oficer after considering the
mat eri al produced in the proceedi ngs before himfound
himguilty of m sconduct and recomrended his dism ssa
and based on such recomendati on service of the
respondent was term nated by the disciplinary authority
on 5.3.1991.

At the instance of the workman a reference was
made for adjudication of the dispute to the | abour court.
The | abour court by its order dated 5.9.1996 held that the
charge-sheet issued to the respondent-worknman was
vague. Hence, the Managenent issued a fresh charge-
sheet and initiated a fresh inquiry in which both the
parties led evidence and the Inquiry Oficer on
consi deration of such evidence once again cane to the
concl usion that the all eged m sconduct was proved and
the said m sconduct attracted a puni shnent of dism ssa
under the standi ng orders of the Managenent,
accordi ngly proposed his disnissal which was accepted
by the disciplinary authority and the respondent-workman
was di smssed fromthe service
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In the second round before the |abour court, the
said court after considering the evidence that was brought
on record, specifically came to the conclusion that from
the evidence of witnesses of the company it is clear that
the respondent -workman had abused his superior on 22nd
Noverber, 1991 in filthy | anguage w t hout any
provocation. It also held that the said respondent-
wor kman di d not bring any cogent evidence on record in
his favour that he did not commt any m sconduct.
However, in regard to punishnent of dismnissal inmposed
on the respondent -wor kman the | abour court came to the
concl usion that the sane was harsh and i nproper hence,
deserved to be set aside and substituted the said
puni shnment by directing the respondent’s reinstatenent
with continuity of service but with 2/3rd back wages w e.f.
5.3.1993.

Bei ng aggrieved by the said nodification of the

puni shment, t he appellant herein preferred a wit petition
before the | earned Single Judge of the Hi gh Court of
Bonbay. ‘The | earned Single Judge in the said wit
petition by a short order dism ssed the sane. The said
order of the | earned Single Judge reads as foll ows:
"The | abour court has exercised its

jurisdiction under Section 11A of the

|.D. Act. It has given its own reasons

and he is right in observing that

deni al of 1/3 back wages for the

i ntervening period from5.3.93 till

13. 3. 2001 woul d be good puni shrent

of the allegations proved before-the

Court. It would act as deterrent and

reformative. He has learnt the cost of

the abusive words used by him He

will not get 1/3 wages for the whole
i ntervening period. In my opinion
there is noillegality or infirmty- in the

exercise of the jurisdiction under
Section 11-A of the Act to warrant

any interference by this Court under
Article 226 of the Constitution of
India. There is no mscarriage of
justice as the guilty worknman has

recei ved proportionate punishment.
There is no nerits in the wit petition
hence it is rejected.”

As coul d be seen fromthe above order of the |earned

Singl e Judge while dismssing the wit petition the |earned
Si ngl e Judge held that the m sconduct alleged agai nst the
wor kman has been proved still it was of the opinion, the
nodi fication of the punishnent as done by the |abour

court would act as deterrent and reformative and there is
no mscarriage of justice as the guilty worknman has

recei ved proportionate punishment.

Agai nst the said order of the |l earned Single Judge
the appellant preferred wit appeal before the Division
bench of the High Court. The Division Bench of the Hi gh
Court considering the various judgments cited before it
cane to the conclusion that the power of the |abour court
or industrial tribunal under Section 11 A or the equival ent
provisions of the said Act are not restricted and the court
is vested with the jurisdiction to alter the punishnent
i nposed on a workman by the nanagenent, if inits
opi nion, the court is of the view that the punishnent is
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di sproportionate with the m sconduct proved agai nst the

wor kman. According to the Hi gh Court by the introduction

of Section 11A in the Industrial D sputes Act what was

once largely in the real mof the satisfaction of the

enpl oyee has ceased to be so and presently the

satisfaction lies with the | abour court or the tribunal which
finally decides the matter.

VWiile on the nerit of the charges franmed agai nst
the respondent and the findings given by the courts bel ow
in regard to the m sconduct comitted by the workman it
held: "it is true that the respondent-workman has been
found guilty of the m sconduct of using foul, intenperate
and abusive | anguage, but this would not in our opinion
be sufficient to warrant the puni shnment of dismssal."
However, in the later part of the judgnent it held: " since
the m sconduct has been proved and in view of the nature
of the past service record, we are of the opinion that
depriving the workman of 60% of his back wages woul d
be a puni shnment conmensurate with his past record and
the mi sconduct proved against  him Dismssal from
service will be too harsh considering the totality of
service, gravity of msconduct and 15 years of service put
in by him"

On the above basis the Division Bench al so
di sm ssed the appeal of the Managenent. = Hence,
Managenent is before us in this appeal.

M. Dushyant. A. Dave, |earned Senior counse
appearing for the appellant-Management submitted that
the courts bel ow have totally m sconstrued the scope of
Section 11-A of the |I.D. Act and it is because of this
nm sconception as to the scope of the Act, the courts
bel ow have wongly cone to the conclusion that
irrespective of the gravity of misconduct the |abour court
had a wide discretion in altering or interfering with the
puni shnment awarded by the disciplinary authority. On
facts he subnmitted that this worknman had been charge
sheeted several times earlier and on every such case of
m sconduct, Managenent took a lenient view and
i mposed mi nor puni shments. He pointed out fromthe
records that in one incident that took place on 6th
Sept enber, 1988 this worknman had assaulted his co-
worker by nane Shri G I. Puranik wth a gal vani zed pi pe
wei ghi ng about 2 kg. causing grievous injury. Even in
such a situation, the respondent was only punished with
suspensi on of 4 days. According to the |earned counse
the incident of 22.11.1991 was unprovoked incident when
his supervisor asked himto do a particular job which was
entrusted to him he allegedly told the supervisor to/ cal
the Engi neer-in-charge so that he could talk to himrather
than the supervisor and when the Engi neer cane and
requested himto carry on with the work he abused the
supervisor in a very filthy |language in the presence of his
subordi nates and | ater on when the Engi neer went back
to his cabin he followed himto the cabin and again
abused himin the presence of a nmenber of the Labour
Union in simlar |anguage and even threatened hi m which
act of the respondent-workman, according to the |earned
counsel, is subversive of discipline and good behavi our
within the prem ses of the conpany and woul d underm ne
the discipline in the industry.

The | earned counsel further submitted that the
| anguage used agai nst the superior officer are such that,
that by itself should have been sufficient for the | abour
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court to accept the punishnment awarded by the
Managenent .
The | earned counsel then pointed out that the
| abour court under a misconception in regard to its
jurisdiction under Section 11-A of the Act without properly
consi dering the decision of this Court in the case of UP
State Road Transport Corpn. Vs. Subhash Chandra
Sharma & Ors. [(2000) 3 SCC 324 ] which according to
the | earned counsel clearly laid down the paraneters
within which the labour court or any other court could
operate while considering the question of proportionality
of puni shnent erroneously proceeded to pass the
i mpuged order. He placed special enphasis on the
fol | owi ng paragraph of the above judgnent of this Court:
"Whether it is open to the Industria
Tri bunal or the |abour court or the
High Court to interfere with the
guant um of puni shnent s, no
| onger, res integra, as the question
as the question has been answered
by this Court several tinmes it its
various decisions in B.C’ Chaturved
Vs. Union of India [1995(6) SCC
749] a three-Judge Bench of this
Court held that that Section 11-A of
the Industrial Disputes Act, 1947
confers power on the Industria
Tri bunal / Labour Court to apply its
m nd on the question of proportion
of puni shnent or penalty\005. that this
power is also available to the Hi gh
Court under Article 226 of the
Constitution, though it was qualified
with alinmtation that while seized
as a wit court, interference is
perm ssi bl e only when the
puni shnent/penalty i s shockingly
di sproportionate.”

Rel ying upon the ratio laid down by this Court in the
said case B.C. Chaturvedi Vs. Union of India (supra),
the | earned counsel submitted that unless courts bel ow
cone to a definite conclusion that the puni shnment
awar ded by the Managenent is shockingly
di sproportionate to the m sconduct as proved, it is not
open to the court to substitute such puni shnent nerely
because sone power to alter the punishment is vested in
it.

On this point the | earned counsel also relied on
anot her judgnent of this Court in the case of Kail ash
Nath Gupta Vs. Enquiry Oficer, (R K Rai) Allahabd
Bank & Ors. [ (2003) 9 SCC 480], wherein this Court
went one step further than in the earlier case of UP
State Road Transport Corpn.(supra) and hel d:

"I'n the background of what has

been stated above, one thing is
clear that the power of interference
with the quantum of punishment, is
extremely limted." (enphasis
suppl i ed).

From t he above he contended that view taken by
the courts belowin this case that the power of the |abour
court under Section 11 \026A is very wide and unlimted is
whol |y erroneous.
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On facts, the |l earned counsel pointed out fromthe

j udgrment of the | abour court that it had come to a definite
concl usion that the m sconduct of the respondent-

wor kman was committed w t hout provocation and as a

matter of fact the workman did not even have an excuse

for the same, and hence there was no basis for the courts
bel ow to reduce the punishnent. Fromthe judgnent of

the |l earned Single Judge the | earned counsel pointed out
that he also had agreed with the finding of the |abour
court as to the gravity of the misconduct. Still w thout
considering the condition precedent for interfering with the
puni shment by merely using words |ike mscarriage of
justice and proportionate punishnment, dismssed the
petition.

From t he judgnent of the Division Bench the
| ear ned counsel pointed out that the Bench was totally
carried away by a m sconception of |aw that the power of
the | abour court under Section 11-A is unlimted hence,
uphel d the order of the |abour court in reducing the
puni shment. He submitted that the Division Bench fell in
error in distinguishing the various judgrments cited before
it without any |egal basis. For exanple, he pointed out
that the decision of this Court in the case of Christian
Medi cal Col | ege Hospital Enployees Union and Anr.
Vs. Christian Medical College Vellore Association and
Os. [ (1987) 4 SCC 691], t he Divi siion Bench observed
that the said judgnent is applicable only to ninority
educational institutions which according to the |earned
counsel is wholly erroneous. Simlarly with regard to the
decision of this Court in UP. State Road Transport
Cor pn. (supra) the | earned counsel pointed out-that the
Di vi si on Bench di stingui shed the sane on facts without
even referring to the principle of 1aw laid down in the said
case.
The | earned counsel for the appellant relied on the
judgrment of this Court in the case of Orissa Cenent,
Ltd. Vs. V.Adi kanda Sahu [1960 (1) LLJ \0260518-SC],
wherein a three Judge Bench of this Court noticing the
filthy |l anguage used by the workman therein held:
"Besi des, the words used by the
respondent in abusing the | abour
of ficer not once but twi ce w thout
any provocation are absolutely
i ndecent and vul gar and in such
case, he could not keep inits
enpl oyment a person who was
capabl e of such indecent conduct, it
woul d be justified in dismssing him™"

Rel yi ng on the said observation the | earned counse
submitted that the same applied with full force to the issue
involved in this case and submtted that even though
there was an apology in the case of Orissa Cenent Ltd.
(supra), still this Court cane to the conclusion that a
puni shnment of dismissal was justified for using a filthy and
abusi ve | anguage agai nst a superior officer. The |earned
counsel also relied another judgnent of this Court in the
case of New Shorrock MIls Vs. Maheshbhai T. Rao |
1996 (6) SCC 590] wherein this Court again considering
the case of worknman abusing his superior and threatening
hi m hel d :

"The | abour court, in the present
case, having cone to the
concl usion that the finding of the
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departnental enquiry was | egal and
proper, the order of discharge was
not by way of victimsation and that
t he respondent wor krman had
seriously m sbehaved and was thus
guilty of m sconduct, ought not to
have interfered with the puni shnent
whi ch was awarded, in the manner

it did. This is not a case where the
court could come to the concl usion
that the puni shment awarded was
shocki ngly disproportionate to the
enpl oyee’ s conduct and hi's past
record\ 005. . "

Learned counsel appearing for the respondent,
however, contended that even though all courts below in
regard to the factum of m sconduct have held agai nst the
wor kman/ r espondent still rightly came to the concl usion
that the puni shment of dism ssal was too harsh a
puni shment._and was totally di sproportionate to the
m sconduct proved. I n support of this contention the
| ear ned counsel pointed out - fromthe award of the |abour
court that it had taken into consideration that the
respondent - wor kman,/ had -worked with the appell ant
conpany for a large of nunber years and held that
knowi ng the consequences of dism ssal” he woul d have
by now | earnt a | esson not to misbehave in future, hence,
he must be given an opportunity to redeem hinself. He
submtted that the Labour Court with the said viewin mnd
had reduced the punishnent. He also relied onthe
observation of the |earned Single Judge that a
puni shrent of dismissal for the proved nmisconduct on the
facts of this case would lead to miscarriage of justice and
by reducing the said puni shment wor kman has now
recei ved a proportionate puni shnent.” Fromthe judgnent
of the Division Bench the | earned counsel pointed out that
it has held that even intenperate and abusive | anguage
woul d not be sufficient to warrant the puni shnent of
di sm ssal . Rel yi ng on these observations of the courts
bel ow the | earned counsel for the respondent-worknan
submitted that since the courts bel ow have taken a | eni ent
view of the matter which is perm ssible under Section 11-
A of the Act we should not interfere with the orders of the
courts belowin altering the punishnent.

It is no doubt true that after introduction of Section
11-Ain the Industrial D sputes Act, certain amunt of
di scretion is vested with the | abour court/Industria
Tribunal in interfering with the quantum of puni shnent
awar ded by the Managenent where the concerned
workman is found guilty of msconduct. The said area of
di scretion has been very well defined by the various
judgrments of this Court referred to herein above and it is
certainly not unlimted as has been observed by the
Di vi sion Bench of the High Court. The discretion which
can be exercised under Section 11-A is available only on
the existence of certain factors Iike punishnent being
di sproportionate to the gravity of m sconduct so as to
di sturb the consci ence of the court, or the existence of
any mtigating circunstances which requires the reduction
of the sentence, or the past conduct of the workman
whi ch may persuade the Labour Court to reduce the
puni shment. In the absence of any such factor existing,
the Labour Court can not by way of synpathy al one
exerci se the power under Section 11-A of the Act and
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reduce the puni shment. As noticed herein above atl east

in two of the cases cited before us, i.e. Oissa Cenent
Ltd. (supra) and New Shorrock MIIs (supra), this Court
hel d: "puni shment of dism ssal for using of abusive

| anguage cannot be held to be disproportionate.” In this
case all the foruns bel ow have held that the |anguage
used by the workman was filthy. W too are of the opinion
that the | anguage used by the workman is such that it
cannot be tolerated by any civilized society. Use of such
abusi ve | anguage agai nst a superior officer, that too not
once but twice, in the presence of his subordinates
cannot be ternmed to be an indiscipline calling for |esser
puni shnment in the absence of any extenuating factor
referred to herein above.

Learned counsel for the respondent contended that
there was sufficient provocation for the use of such words
because t he workman was asked to do certain work
whi ch was i npossi bl e to be done by any person w thout
causing harmto hinself, but this is not the defence that
was taken in the enquiry or before the Labour Court and
is being argued for the first tine before this Court. On the
contrary, the sole defence of the workman was that he did
not remenber abusing the engi neer concerned.

We may al so note here that the |learned counsel for
t he appel | ant has pointed out fromthe records that the
wor kman was charge-sheeted nore than once on earlier
occasions and inspite of the gravity of the of fence he was
dealt with leniently. He pointed out that in one such earlier
i nstance this worknman had assaul ted his co-worker with a
gal vani zed pi pe causing grievous-injury, even then he
was puni shed with 4 days suspension only which
according to the | earned counsel clearly shows that the
Managenent - appellant is not being vindictive.

Taki ng into consideration the over all fact situation
and the law | aid down by this court and inspite of the fact
that three courts have concurrently come to the
concl usion that the punishment of ‘dismissal would be
di sproportionate to the msconduct, we will have to
di sagree with those findings.

For the reasons stated above, this appea
succeeds. The order of the Division Bench, Single Judge
of the H gh Court and that of the Labour Court to the
extent that it sets aside the order of dismissal and directs
the reinstatenent, is quashed. W uphold the order of
the disciplinary authority dism ssing the respondent-
wor kman from servi ce

The appeal is all owed.

ClVIL APPEAL NO. 1507 OF 2003

This is an appeal filed by the workman who'is the
respondent in the above civil appeal questioning the
guantum of reduction in his back wages. 1In view of the
fact that we have all owed the appeal of the Managenent
by our judgrment in Civil appeal No. 1508 of 2003 this
appeal becones infructuous and the sane is disnissed.




