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ACT:

Enpl oyees State | nsurance Act, 1948:

Sections 1(4), 26, 28, 38, 40 and 45-A-Contribution under
the Act-Liability of Enployer-dosure of establishnent-
Liability prior to closure-Comrencenent of recovery
proceedi ngs after closure-Validity of.-

HEADNOTE:
The Respondent-Hotel which was also running a Bar for
sonetine, closed down its business after several years. Th

I nspectors of the appellant-Corporation verified the records
of the establishnment and reported that at certain point of
time the enpl oyment strength of the establishnent including
the bar was nore than 19. Therefore, the establishment was
treated as covered provisionally under the Enpl oyees State
I nsurance (ESI) Act, 1948. Since the final date of coverage
could be decided only after verifying all the records, the
Respondent was asked to produce them The Respondent  did
not avail the opportunity afforded to it Though t he
Respondent sent Its explanation, It was not acceptable to
the appellant Corporation and so it passed a detailed order
under S.45-A calling upon the Respondent to pay the
contribution with interest at 6% failing which It would be
recovered as arrears of land revenue. Since this order. and
the remnder thereto, did not evoke any response from the
Respondent, the appellant sent a claimin Form19 to the
District Collector requesting himto recover the said anount

The Respondent chal |l enged the proceedings by filling an
application wunder S.75 of the Act before the ESI " Court,
whi ch upheld the assessment made by the appel | ant -
Corporation, but stated that recovery steps were not
justified after the closure of the establishnment, and only
prosecution as contenplated u/s. 85 of the Act was
attracted

The appel | ant - Corporation preferred an appeal against the
said decision of ESI Court The High Court dismssed the
appeal and held that since the schene was nade after the
cl osure of the establishment, the 219
220
appellant was not justified in proceeding against the
Respondent
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Being aggrieved by the judgnent of the H gh Court, the
appel | ant Cor poration preferred t he pr esent appea
contending that so long as the establishnment was covered by
the provisions of the Act, the Respondent could not
circumvent its liability by claimng that before actua
recovery proceedings, it had cl osed down the establishnent.

Al owi ng the appeal, this Court,

HELD: 1.1. Admttedly the hotel industry like that of
the respondent has been notified by the Governnent thus
extending the provisions of the Enpl oyees State |Insurance
Act to hotel industry. Therefore, on the dat e of
commencement of its business, nanely, 11.7.85, there was a
liability on the Respondent to contribute to the ESI fund.
Under section 40 the primary liability is on the enployer to
pay, not only his contribution but also the enployees
contribution. As such the enployer can not plead that since
he had not deducted the enployees’ contribution from their
wages, 'he could not be nmade |iable for the sane. After al
when he ‘makes enployees’ contribution he is entitled to
deduct fromthe wages. Thus by force of the application of
the statutory provisions, the liability to contribute during
the relevant period, nanely, 11.7.85 to 31.3.88, arose.
[ 226E- G

1.2. The I nsurance Court as well as the High Court have
correctly wupheld /'the demand for contribution. But it 1is
rather strange to conclude that the demand could not be

enforced agai nst a closed business. If this finding were to
be accepted it would not prompote the scheme and avoid the
m schi ef . On the contrary, it~ would perpetrate t he
m schi ef . Any enployer can easily avoid his. statutory

liability and deny the beneficial piece of social  security
legislation to the enployees, by closing down the  business
before recovery. That certainly is not the indentnent of
the Act. It is equally fallacious to conclude that | because
the enployees had gone away there is no liability to
contri bute. It has to be carefully renmenbered that the
liability to contribute arose fromthe date of comrencenent
of the establishnment and is a continuing liability till the
cl osure. The very object of establishing a common fund
under section 26 for the benefit of all the enployees wll
again be thwarted if such a construction is put. [227D F]
R M Lakshmananurthy v. The Enpl oyees™ State |nsurance
Cor poration, Bangal ore, [1974] 4 SCC 365, relied on.
221
2. The proceeding for the recovery is in.respect of the
dues of contribution which arose prior to the closure on
31.3.88. Therefore, it matters little when notice was issued
calling upon the establishnment to pay the contribution
Such a notice is only a remnder to the enployer to
di schar ge his statutory obligation. The appel | ant -
corporation is thus entitled to proceed with the " recovery
proceedi ngs in accordance with |aw [227H, 228A]

JUDGVMVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1854 of 1992.
From the Judgnent and Order dated 18.12.1990 of the
Kerala High Court in MF.A No. 800 of 1990.
ML. Verma, V.J. Francis, V. Subramani an and Padmakumar
for the Appellant.
P.S. Poti and R Sasiprabhu for the Respondent.
The Judgnent of the Court was delivered by
MOHAN, J. This appeal by special Ileave is directed
against i.e. judgnent of the High Court of Kerala in MF. A
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No. 800/90 dated 18.12.90. The short facts leading to this
appeal are as under:
The respondent-Hotel is situated in Kaloor, Cochin 17.

It is a conmercial establishment. In July, 1985 this
establ i shnent obtained a Bar |icence whereupon a Bar was
start ed. After running the business for sone time it was

cl osed dowmn with effect from 31. 3. 88.

The Insurance |Inspectors of the appellant verified the
records of the respondent-establishment on 29.9.87, 9.10.87
and 19.10 87. It was reported that the enploynent strength

of t he respondent - est abl i shnent i ncl udi ng Chembaka
Restaurant and Mayuri Bar was nore than 19 as on 17.7.85.
Therefore, it was treated as covered under the Enployees’

State Insurance Act, 1948 (hereinafter referred to as the
Act) with effect from11.7.85 provisionally. The fact of
coverage was intimated to the respondent by notice dated
21.3.88. Since the final date of coverage could be decided
only after verifying all the records pertaining to the date
of functioning of the establishnent, the respondent was
requested to produce all the records such as attendance
regi ster, wage register, ledgers etc. from the date of
starting of the establishnent. The respondent was also
call ed upon to start

222

conpliance under the Act with effect from 11.7.85. But there
was no conpliance. Hence, a notice was issued in Form C- 18
dated 26.3.88 along with a draft order for contribution
amount of Rs. 49, 399.75 which was assessed under section 45-
A of the Act for the period 11.7.85 to 313.88. « Though the
respondent was afforded an opportunity to appear before the
officer, it was not availed of However, a letter dated
13.7.88 was received but the explanations wer e not
acceptable to the appellant. Subsequently, a detailed order
dated 3.8.88 wunder section 45-Aof the Act was passed
calling upon the respondent to pay a contribution of Rs.
49,399.75 together wth interest at 6 per cent, failing
which it would be covered as an arrears of |and /revenue.
Agai n, rem nder was sent on 22.9.88. No reply was received.
Hence, in order to recover the contribution under section
45-A of the Act, a claimin Form 19 was sent to the District
Col l ector, FErnakulam on 31.10.88 requesting to recover the
contribution for the period from11.7.85 to 31.3. 88.

Chal l enging these proceedings the respondent filed an
application under section 75 of the Act before t he
Enpl oyees’ Insurance Court, Alleppey. Inter alia it was
contended that the applicant (respondent in this appeal) at
no time enployed 20 or nore persons during the relevant
time. The order was illegal because under section 45-A of
the Act the respondent was entitled to a reasonabl e
opportunity of being heard. That was not afforded.

These contentions were refuted by the appellant. It
was incorrect to state that on no occasion the respondent
enpl oyed 20 or nore workmen since the inspection report
dated 8.12.86 clearly established to the contrary.

The contention that no opportunity had been afforded
before initiating the revenue recovery proceedi ngs, was al so
denied in view of Form C- 18 dated 23.6.88, show cause notice
dated 3.8.88 and remnmi nder dated 22.9. 88.

By its order dated 6th June, 1990 the Enpl oyees’
I nsurance Court, Alleppey cane to the follow ng concl usion

"“In the result, | can only uphold t he
assessment nade by the ESI Corporation. But
when the question of recovery is considered,
certain other aspects cannot be ignored. The

adhoc assessment itself was made by t he
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opposite party after the
223

closure of the entire establishnent. Al the
enpl oyees working in the establishment had
| eft by that time after accepting t he
term nation of their services. 1In respect of
those enpl oyees who had already left, the ESI
Cor porati on is now trying to recover
contribution. Now the position energes is
that despite the collection of contribution it
will be inpossible to bring under coverage
those enpl oyees, because, they are not at al
avai |l abl e for coverage and for enjoying the
benefits under the schene. Therefore, even if
the proceedings initiated earlier were sus-
tainable, so long as the enployees are not
avai l'abl e ~for the purpose of coverage, there
is” no neaning in collecting contribution
al one: In these circunstances, | can only
hold that the applicant had failed to conply
with provisions ~of ~the ESI Act at t he
appropriate time. Therefore, according to ne,
after the closing of the establishment such
recovery steps are not justified but only the
prosecution as contenpl ated under sec. 85 of
the ESI Act is attracted. Therefore, it is
upto the ESI Corporation to deci de whet her any
prosecution should belaunched against the
appl i cant for the contravention or
nonconpliance of the requirenents of the ESI
Act and Rules.’

Aggri eved by the sanme the appel | ant - Corporation preferred
an appeal in MF. A No. 800 of 1990. A Division Bench of
the Kerala High Court by its order dated 18th Decenber, 1990
posed the question for determination as to whether the
appel l ant coul d proceed agai nst respondent for realisation
of contribution under the ESI schene, after the closure of
establ i shment .

The Hi gh Court upheld the finding of Insurance Court that
the respondent had failed to conply with the provisions of
the Act at the appropriate time. However, it proceeded to
hol d that the respondent-establishment—was closed on
31.3.88. Ext. P3 notice calling upon the respondent to pay
the contribution was only on 23.6.88. Since the schene was
made after the closure of the establishnent, the appell ant
was not justified in proceedi ng agai nst the respondent. In
this view, it dismssed the appeal. It is wunder these
circunmstances, the ESI Corporation has cone up by way of
speci al | eave to appeal

M; ML. Verma, |earned senior counsel for the appellant

urges the
224
fol | owi ng:

1. The cl osure of the respondent-establishment was on
31.3.88 but the liability with reference to contribution
arose earlier. The denmand is for the period 11.7.85 to

31.3.88. So long as the establishment is covered by the
provisions of the Act it is not open to the respondent to
circumvent its liability by contending that before actua
recovery proceedings it had closed dowmn. If the finding of
the Hi gh Court is accepted it would be the easiest way to
evade the provisions of the Act.

In R M Lakshmanamurthy v. The Enpl oyees’ State |nsurance
Cor poration, Bangalore, [1974] 4 SCC 365. This Court has
held that it 1is a beneficial piece of social security
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legislation in the interest of |abour. Furt her, the
provisions of the Act will have to be construed wth that

end in viewin order to pronote the scheme and avoid the
m schi ef .

Under section 26 of the Act all contributions are paid
into a comon fund. Such a fund wll have to be
adm ni stered for the purposes of the Act as indicated under
section 28. Therefore, the enployer cannot contend that he
did not collect the enployees’ contribution and hence, he
cannot be called upon to pay. Thus the inpugned judgnment is
wong and is liable to be set aside.

Per contra, M. P. Surbramanian Poti, [|earned senior
counsel for the respondent would argue that the contention
of the respondent throughout was that at no tine it engaged
20 or nore enployees. ~Therefore, it was under the belief
that the Act would not beapplicable. 1In that belief the
enpl oyer did not recover ~from the enpl oyees any
contribution. Nor was the enployer called upon during that
rel evant time to conply with the provisions of the Act. It
was entirely due to the fault of the Oficers of the
appel | ant, the respondent did not nmake the contribution

In any event, the establishnment had been cl osed down on
31.3.88. It will be unjust to enforce the provisions of the
Act and to seek to recover contribution after the closure,
nore so, when the enployees have settled their <clains and
have gone away. Certainly, such a situation is not con-
templ ated under the Act. Fromthis point of view the
judgment of the High Court is right and does not <call for
any interference.

In order to appreciate the rival contentions, it would be
useful to set
225
out the necessary | egal background.

The Enployees State |Insurance Act is an act for certain
benefits to enployees in cases of sickness, maternity and
enpl oyment injury and to make provision for certain other
matters in relation thereto. Section 1(4) nakes it
applicable to all factories, inthe first instance’ / Under
sub-section (5) of the said section, the Governnent may, by
a Notification, extend the provisions of the Act "to any
ot her establishment or class of establishment; industrial,
commercial, agricultural or otherwi se. Admttedly, in this
case, the hotel industry like that of the respondent has
been notified wunder the Act. Under section 26, a fund
cal l ed Enpl oyees’ State Insurance Fund is created by all the
contributions paid under this Act, the purposes, for which
it may be expended, are catal oged under section 28.

Secti on 38 requires all enployees in factories or
establishments shall be insured. Section 39 talks of
contri bution. In respect of an enployee it shall _conprise

of contribution payable by the enployer (enployer’s con-
tribution) and contribution payable by the enployee. It is
this contribution which has to be paid to the Corporation.
Section 40 inposes the liability to pay contributions, in
the first instance, on the principal enployer. After such
contribution the enployee' s contribution could be deducted
fromhis wages. Sub-section (4) of section 40 is inportant.
That says as foll ows:
"(4) Any sum deducted by the princi pa
enpl oyer from wages under this Act shall be
deened to have been entrusted to him by the
enpl oyee for the purpose of paying t he
contribution in respect of which it was
deducted." (Enphasis supplied)
Therefore, this sub-section puts the matter beyond doubt
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that there is an entrustnent. In other words, the enployer
is a trustee.
Under section 44 there is an obligation on the enployer to
furni sh returns and maintain registers.
The benefits available to the insured persons are stated in
section 46:
1. Sickness
2. Maternity
3. Disabl enent
226
4. Injury
5. Medical treatnment for and attendance on insured persons.

Lastly, there 1is power to prosecute under section 85
whi ch includes punishment for failure to pay contributions
as well as for contravention of or non-conpliance with any
of the requirements of -the Act. In the above |ega
background we may anal yse the factual situation.

Two facts stare at us.

1. The “liability to contribution of the respondent-
enpl oyer relates to a period  between 11.7.85 to 31. 3. 88.

2. The respondent -'est abl' i shnent was cl osed on
31. 3. 88.

The contention of the respondent that at no tine there
were 20 or nore enployees in his establishment has to be
rej ected because at no point of tinme the respondent sought
an adjudication on/this aspect. On the contrary, the
i nspections made | by the officials ~of" the appellant on
8.12.86, Septenber 87 and Cctober 87 state to the contrary.
Therefore, we have to proceed on the basis that the
provisions of the Act are applicable to the respondent-
establishnent, since (i) it is a notified industry, (ii) 1in
the establishnent nore than 20 enpl oyees were working at the
rel evant tine.

Fromthe above provisions it is clear that fromthe date
of his commencenent of business, nanely, 11.7.85, there was
a liability to contribute. It hasalready been seen under
section 40 the primary liability(is his, to pay, not only
t he enpl oyer’s contribution but also t he enpl oyee’ s
contribution. Therefore, he cannot be heard to contend that
since he had not deducted the enpl oyee s contribution on the
wages of the enpl oyees, he could not be nmade |iable for the
sarme. The object of making a deem ng entrustment sub-
section (4) of section 40 wll be altogether rendered
nugatory if such a contention were to be accepted. After
all, when he nmakes enpl oyee’s contribution he isentitled to
deduct from the wages. Therefore, by force of t he
application of the statutory provisions, the liability to
contribute, during this relevant period, nanely, 11.7.85 to
31.3.88, arose. There is no gain saying in that. Hence, we
reject the argunents of M. Subranmanian Poti, |earned senior
counsel for the respondent.

From the above statutory provisions, it would be ' clear
that from out
227
of the comon fund naintained under section 26, t he
enpl oyees derive various benefits |like sickness, maternity,
di sabl enent, injury, nmedical treatnment for and attendance on

i nsured persons. Therefore, it is a beneficial piece of
social security legislation. As a matter of fact, this
Cour t had occasion to consider the sane in B.M

Lakshmanamurthy’'s case (supra). At page 370, paragraph 16
it was held
"The Act is thus a beneficial piece of socia
security legislation in the interest of |abour
in factories at the first instance and wth
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power to extend to other est abl i shnents.
Provi si ons of the Act wll have to be

construed with that end in viewto pronote the
schenme and avoid the mischief."”
M. ML. Verma, |earned senior counsel for the appellant
is right in his subm ssions in this regard.
The Insurance Court as well as the H gh Court have

correctly uphel d the denand for contribution. But it is
rather strange to conclude that the demand could not be
enforced agai nst a closed business. |If this finding were to
be accepted it would not prompote the scheme and avoid the
m schi ef . On the contrary, it would perpetrate the
m schi ef . Any enployer  can easily avoid his statutory

l[iability and deny the beneficial piece of social security
legislation to the enployees, by closing down the business
before recovery. That certainly is not the indentnent of
the Act. To hold, as the Hi gh Court has done, would set at
naught all these beneficial provisions.

It is equally fallacious to conclude that because the
enpl oyees had gone away there is noliability to contribute.
It has to be carefully renmenbered that the liability to
contribute arose from the date of comencenent of the
establishnment and is a continuing liability till t he
cl osure. The very object of establishing a comon fund
under section 26 for the benefit of all the enployees wll
again be thwarted if 'such a construction is put.

We cannot al so accept the finding of the Hi gh Court that
because Ext. P3 'notice was issued on 23.6.88 after the
closure of the respondent establishment on 31.3.88, the
appel lant was not justified in proceeding against the
respondent. The proceeding for the recovery is of the dues
of contribution which arose prior to the closure on 31. 3-88.
Therefore, it matters little when notice was issued, calling
upon to pay the contribution
228
In our considered view, such a notice is only a remi nder to
the enpl oyer to discharge his statutory obligation

For all these reasons, we have little hesitation in
setting aside the inpugned judgnment of the H gh Court  which
in turn upholds the order of Enployees’ State Insurance
Court. The appellant will be entitled to proceed with the
recovery proceedings in accordance with [aw.

Accordingly, the appeal will stand allowed wth costs.
G N Appeal al | owed.
229




