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The following Order of the Court was delivered
SYED SHAH MOHAMVED QUADRI, J. Heard the | earned counsel for the parties.

In this appeal against the final order No. 601 of 1995-A of Custonms Excise
& Gold (Control) Appellate Tribunal, New Del hi (for short ’'the Tribunal’)
in appeal No.E/ 1745/83-A dated 03.11.1995, the only point that arises for
our consideration is : whether the Tribunal is right in reversing the order
of the Assistant Collector as confirmed by the Collector.

To appreciate the controversy inthis appeal it is necessary to refer to
Section 4 of the Central Excise Act, 1944 (for short, 'the Act’) as it
stood during 1975-76, which, insofar as it is relevant for our purpose,
read as follows :-

"4. Val uation of excisable goods for purposes of charging of duty of

exci se-
(1) Where under this Act, the duty of excise is 'chargeable on any
exci sabl e goods with reference to value, such value shall, subject to the

ot her provisions of this section, be deened to be-

(a) the normal price thereof that is to say, the price at which such
goods are ordinarily sold by the assessee to a buyer in the course of

whol esal e trade for delivery at the tine and places of renoval, where the
buyer is not a related person and the priceis the sole consideration for
the sale :

Provi ded t hat - XXX XXX XXX

(b) where the normal price of such goods is not ascertainable for the
reason that such goods are not sold or for any other reason, the nearest
ascertai nabl e equi val ent thereof determined in such manner as may be
prescri bed.

(2) XXX XXX XXX
(3) XXX XXX XXX
(4) For the purposes of this section,-(a) to (d) xxx XXX XXX

(e) "whol esal e trade" neans sales to dealers, industrial consuners,
Covernment, local authorities and other buyers, who or which purchase their
requirenents otherwise than in retail".

From a perusal of clause (a) of sub-section (1), quoted above, it is clear
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that the duty of excise is chargeable on any excisable goods with reference
to val ue which shall, subject to the provisions of that section, be deened
to be normal price at which such goods are ordinarily sold by the assessee
to a buyer in the course of wholesale trade for delivery at the tine and

pl ace of rempval provided that the buyer is not a related person and the
price is the sole consideration for the sale. It is not in dispute that the
buyer is not a related person and the price is the sole consideration for
sale. It is also the commpbn case that the respondent-assessee sold the
refrigeration machinery parts in wholesale trade at the price which was
approved by the excise authorities. Were normal price within the nmeaning
of clause (a) of subsection (1) is ascertainable, the provisions of clause
(b) cannot be resorted to. The show cause notice was issued to the assessee
on the ground that the cost of production of the goods was nore than the
cost of wholesale price, so why the differential duty on the basis of costs
of production of the goods should not be recovered fromit. The reasoning
in the show cause notice was adopted by the Assistant Collector in
confirm ng demand as well as by the Collector in rejecting the appeal. But
the Tribunal set aside the order of the Collector and all owed the appeal by
the order i npugned in the appeal before us by the Revenue.

A perusal of the show cause notice shows that it does not contain an

al l egation that the wholesale price to the buyers was for consideration

ot her than the one at which it purported to be sold or that it was not at
arnms |l ength. There i's also no allegation that there was any fl owback of the
noney fromthe buyer to the assessee. In the absence of these factors it
cannot be contended that nornal price was not ascertainable. There is no
valid reason to doubt the genui neness of the sale price. It can therefore
be safely be concluded that the goods were sold at the normal price within
the neaning of Section 4(1 )(a) of the Act. In our view, the Tribunal is
right in accepting the whol esale price as the correct price follow ng the
judgrment of this Court in Union of India and Os., v. Bonbay Tyre
International Ltd. etc., (1983) 14 E.L.T. 1896. W hold that clause (b) of
sub-section (1) of Section (4) of the Act would not be attracted to
deterni ne the nearest ascertainabl e equival ent of the normal price of the
goods for assessment of excise duty on the facts of this case. W do not
find any illegality in the order of the Tribunal in setting aside the
order’ of the Collector. The appeal is therefore dism ssed. No costs.




