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ACT:

Execution-Partnership firm Sumobns on individual partner-
Mai ntai nability-Code  of Civil Procedure 1908 (Act V of
1908), Or. 30, rr. 6, 7; O. 21, r. 50.

HEADNOTE:

The respondent-plaintiff sued the firm of Ms. Ti r hut
Urbrella Wrks in the Bonbay City Civil Court for a  decree
for Rs. 20,320/. The sumons in the suit was served on the
appel lant as a partner of the firm The appellant appeared
inthe Gvil Court through ;in advocate w thout protest and
obtained an adjournnent for filing a witten statenent.
Later the advocate sought |leave to withdraw the appearance
on the ground that the appellant was not a partner of the
firm but the application was rejected by the court which
proceeded to try the suit ex-parte and decreed it as prayed
for. The decree was transferred for execution to  the
District Court, Patna, where the respondent first _applied
for |leave to execute the decree against the appellant but
later wanted to proceed with the execution  w thout |eave.
The District Court held that the appellant was not a partner
and that as the Cty Cvil Court had not decided, that
guestion, it was open to the executing court to decide it.
On appeal, the Hi gh Court reversed the order and directed
the execution to proceed agai nst the appellant.

Held, that on the evidence on record and in view of the
appel l ant not havi ng produced the original sumons  served
upon himit rmust be held proved that the appellant had  been
served as a partner of the firmand had appeared under rr, 6
and 7 of O. 30 of the Code of Cvil Procedure. The
District Court by refusing |leave to withdraw on the ground
that the appellant was not a partner the Gty Civil Court
had inpliedly decided that the appellant was a partner and
there not having been any appeal against that decision, the
order was final and the decree could be executed agai nst the
appel l ant under O. 21, r. 50 CGvil Procedure Code.

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 268 of 1960.
31

Appeal fromthe judgnent and order dated Septenber 5, 1958,
of the Patna H gh Court in Msc. Appeal No. 252/55.

A V. Viswanatha Sastri, Yogeshwar Prasad and U. P

Si ngh, for the appellant.

G S. Pathak, Ranmeshwar Nath and S. N Andley, for the
respondents.

1962. Novenber 13. The judgnment of the Court was delivered
by

SHAH, J.-Ms. johri Mal Prahald Rai-hereing after referred
to as ’'the plaintiffs -commenced an action against Ms.
Tirhut Unbrella Wrks ‘(a firm carrying on business at
Laheriasarai in the State of Bihar) in the City Cvil Court,
Bonbay, for a decree  for Rs. 20,320/- wth costs and
interest. Sunmons of the suit was served upon one Gajendra
Nar ai n Si ngh-hereinafter referred to as 'Singh’-at Road 8, R
Bl ock ~at Patna (Bihar) as a partner of the defendant firm
M. D. B. Tilak an advocate who was engaged by Singh, filed
on April 22, 1953 in the Court a Vakal at mana si gned by Singh

authorising him to act, appear and plead in the suit. A
chanmber sumons for directions for trial of the suit as a
commercial cause was thereafter served on Singh. On

Septenber 9, 1953 M. Tilak a, advocate for Singh addressed
aletter to the Attorneys of the plaintiffs requesting them
to consent to an "adjournnent of the x X x suit" to enable
Singh "'to file his witten statenent." By consent of the
advocat es the chanber sumons for directions stood adjourned
by order of the Court for a fortnight. Wen the chanber
summons for directions was taken-up for hearing on Septenber
24, 1953 M. Tilak informed the Court that his client Singh
clainmed that he was not a partner of the defendant firm and
orally prayed for an order permitting wthdrawal = of the
appearance filed in Court. The Court declined to accede to
the oral request and directed that appropriate proceedings
to wi thdraw the

32
appearance may, if so advised, be taken by Singh. The Court
directed that the suit be transferred to the list of

comercial causes and gave directions for the progress of
the suit. Wen the suit was taken up for hearing before the
Cty CGivil Court on November 27, 1953 M. Tilak again
appeared and submtted that his client on whom sumobns was
served in the suit, was not a partner of the defendant firm
and prayed that he be allowed to withdraw the  appearance
which was filed without protest. The Court rejected the
application for |leave to withdraw the appearance and al so
rejected the application of M. Tilak for an adjournnent of
the suit. M. Tilak then withdrew fromthe suit - with | eave
of the Court, and the suit was heard ex parte. The /Court
recorded the evidence of a witness for the plaintiffs and
admitted certain correspondence tendered by the plaintiffs,
and decreed the suit as prayed.

The decree was forwarded by the-Registrar of the Cty Guvi
Court, Bonmbay to the Court of the District Judge, Patna,
with a certificate of non-satisfaction. The plaintiffs then
applied for |eave to execute the decree agai nst Singh under
O 21, rule 50(2) of the Code of Civil Procedure. Si ngh
contended that he was not a partner of the defendant firm
and that he was not liable to satisfy the debts of that
firm that he was not 'served with sunmons in the suit; that
he had appeared in the suit in which the decree was passed
not as a partner, but in his individual capacity; and that
he had inforned the Court that he was not a partner of the
defendant firm The plaintiffs then applied for execution
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of the decree claimng that no order of the Court granting
| eave to execute the decree was necessary. The District
judge, Patna, by his order dated May 12, 1955 held that the
execution could not be directed agai nst Singh relying upon
sub-clauses (b) or (c) of rule 50, O 2 1, for the question
whet her he was a partner of the defendant firm was |left
undeci ded by
33
the City Cvil Court. The learned District judge further
held on the evidence that Singh was not a partner of the
def endant firm
I n appeal against the order of the District.Judge rejecting
the application for execution against singh the Hi gh Court
at Patna had that on the facts proved the plaintiffs were
entitled as of right to execute the decree under O 21 rule
50(1) (b) against Singh. The High Court accordingly reversed
the order passed by the District judge and directed
execution to proceed against Singh. Wth certificate under
Art. 133(1)(a) granted by the Hi gh Court, this appeal has
been preferred by Singh
O der 30 of ~the Code of Civil Procedure deals wth the
manner in which suits may be filed by or against firns. Two
or nore persons carrying on business in India may be sued in
the nanme of the firmof which they were partners at the tine
of the accrual of the cause of action. Were a suit has
been filed against the firm sumobns nay be served in the
manner prescribed by rule 3. That rule, in so far As it is
mat eri al, provides-
"Where persons are sued as partners in the
nane of their ~firm the sumons shall be
served either-
(a) upon any one or nore of the partners, or
(b) at the principal place at which the
partnership business is carried on wthin
I ndi a, upon any person having, at the tine of
service, the control or nanagenent  of the
partnershi p business there,
as the Court nay direct; and such service
shal | be deenmed good service upon the firm so
sued, whether all or any of the partners are
within or without India
Provi ded X X X"
34
The plaintiffs had sued the partners of Ms. Ti rbut
Urbrella Works in the firmname, and the summons was _served
on Singh at Road 8, R Block, Patna. The original ~ sunmons
woul d normally be with Singh but he did not care to ’produce
it before the District judge, Patna. The High Court on a
review of the circunstances arrived at the conclusion /that
Singh was served with sunmmons of the suit as a partner of
the defendant firm That conclusion is anply supported by
the evidence, and the presunption which arises under rule 5
of O 30 which provides
"Where a sunmons is issued to a firm and is
served in the manner provided by rule 3, every
person wupon whom it is served shall be
informed by notice in witing given at the
time of such service, whether he is served as
a partner or as a person having the control or
management of the partnership business, or in
both characters, and, in default of such
notice, the person served shall be deened to
be served as a partner."
It is not possible to say whether the sunmons was
acconpani ed by the notice contenplated by rule 5, but it is
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clear by the express words of the rule that in default of
such notice the person served shall be deened to be served
as a partner. Singh has in his affidavit sworn in the suit,
and also in his testinony at the hearing in the execution
proceedi ng adnitted that he was served with a sumons in the
suit, and M. Vishwanath Sastri appearing for Singh has
fairly not challenged the finding- that Singh nust be deened
to have been served as a partner of the defendant firm

Rule 8 of O 30 provides :-

"Any person served with sumobns as a partner

under rule 3 may appear under protest, denying

that he is a partner, but such appearance

shal | not preclude the plaintiff from
ot herw se
35

serving a summons on the firm and obtaining

decree against ~the firm in def aul t of

appear ance where no partner has appeared.”
The rul e enables the person served as a partner to appear
under protest and to deny that he is a partner of the firm
whi ch is sued. Appearance under protest by the person sued
renders the service of sumopns as regards the defendant firm
in effective The plaintiff may obtain a fresh summons
against the firmand serve it in the manner prescribed by O
30 rule 3 against another person who is alleged to be a
partner by the plaintiff or against the person who has the
control or managenent of the partnershi p business. A decree
agai nst the defendant firmso obtained may with | eave under
O 21 rule 50 (2) be executed against the firm and also
against the person who had been initially, served as a
partner and who had appeared tinder protest denying that he
was a partner. The plaintiff however, is not’ obliged to
obtain a fresh summons: he nmay request the Court to
adj udi cate upon the plea of denial raised by the person
served and appearing under protest. ~The Court wll  then
proceed to determ ne the issue raised by that plea. If the
Court finds on evidence that the person served was not a
partner at the naterial time, the suit cannot  proceed,

unl ess summons is served afresh under rule 3 : if. the Court
hol ds that he was a partner service on-himwll be regarded
as good service on the firmand the suit wll proceed

against the firm

In the present case Singh did not enter appearance  under
pr ot est. He filed an appearance in his individual nanme in
the suit, and obtained an adjournment from the Court to
enable himto file his witten statenent. The appearance so
filed rmust be deened to be on behalf of the firm At the
hearing of the sunmons for directions he contended that he
was not a partner of the defendant firm and applied for
| eave to withdraw his appearance which was filed wi thout

36

protest. Unless the Court permitted Singh to with draw the
appear ance initially filed, it continued to be an
appear ance under rule 6 of O XXX on behalf of the firm W
are not concerned in this case to decide whether the
application of Singh for |leave to with- draw his appearance
was properly rejected. That question could only be raised in
adopted by Singh in the proper Court chall enging deci si on

of the duty Gvil Court and not for execution of t he
decree. Order 21 rule5( the Code of Civil Procedure
deals with execution of decrees against firms. By cl. (1)

it is provided:
" Were a decree has been passed against a
firm
execution may be granted-
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(a) agai nst any property of the partnership
(b) agai nst any person who has appeared in
his own nanme under rule 6 of "rule 7 of Oder
XXX or who has adnitted on the pleadings that
he is, or who has been- adjudged to be, a
part ner
(c) agai nst any person who has been
individually served as a partner wth a
summons and has failed to appear
Provi ded X X X X X.
Cl ause (2) provides
"Where the decree-holder clains to be entitled
to cause the decree to be executed agai nst any
person ot her than such a person as is referred
to in sub-rule (1), clauses (b) and (c) as
being a partner in the firm he my apply to
the Court r which passed the decree or | eave,
and where the liability is not disputed, such
Court~ nmay grant such |eave, or where such
liability is -disputed, may order that the
Iiability of such per-son be tried and
deternined in any manner in
37
which~ any issue in a suit may be tried and
det erm ned. "
By cl. (3) it is provided
"Where the liability of any person has been
tried ‘and determi ned under sub-rule (2), the
order - nmade thereon shall have the same force
and be subject tothe sane conditions as to
appeal or otherwise as if it werea decree."
Mani festly relying upon sub-clauses (b) and (c) of " subrule
(1) a plaintiff who has obtained a decree against a firm may
execute it against any person who has been individually
served with the sumopns as a partner and has failed to
appear and al so agai nst any person-who has appeared in his
own nanme under rule 6 or rule 7 of Oder 'XXX. Singh being
a person who had after being served as a partner  appeared
under rule 6, the decree of the City Civil Court, Bonbay was
execut abl e agai nst him
The plaintiffs did undoubtedly make an application for |eave
to execute the decree against Singh on the footing that he
was a person other than a person referred to in cls. (b) and
(c) of sub-rule (1) of r. 50 O 21, but that proceedi ng was
plainly the result of an incorrect appreciation of the true
position in law. On that account his right under O 21 rule
50 (1) (b) was not lost. The plaintiffs were entitled to
abandon the application for |eave under sub-rule (2) and
to execute the decree under sub-rule (1).
The record of the City Cvil Court, Bonbay, tendered before
the District judge clearly establishes that Singh - who was
served as a partner of the defendant firm filed an
appearance under rule 6 O 30 of the Code of Cvi
Procedure, and thereafter his application for wthdrawal  of
appearance was rejected and the suit was decreed agai nst the
firm This decree
38
against the firmwas by virtue of sub-rule (1)cl. (b) of
rule 50 O 21, liable to be executed agai nst Singh
The H gh Court was therefore, in our judgment right in
directing execution of the decree of the City Cvil Court,
Bonbay, against Singh. The appeal fails and is dismssed
with costs.
Appeal dism ssed
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