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CASE NO. :
Appeal (civil) 2024 of 2006

PETI TI ONER
UP.SRT.C LTD

RESPONDENT:
SARADA PRASAD M SRA & ANR.

DATE OF JUDGVENT: 13/04/ 2006

BENCH
Dr. AR LAKSHMANAN & C. K. THAKKER

JUDGVENT:
JUDGVENT

ARI SI NG QUT OF SPECIAL LEAVE PETITION (ClIVIL) NO 1053 OF 2004
C. K. THAKKER, J.
Leave granted.

Thi s appeal is directed against the judgnent and
order dated July 8, 2003 passed by the Hi gh Court of
Judi cature at Allahabad in Cvil Mscellaneous Wit
Petition No. 4084 of 1985. The facts necessary for
determ ning the controversy in the appeal may now be
st at ed:

The appellant U-P. State Road Transport
Corporation was constituted in 1972 succeeding the
erstwhile U P. Governnment Roadways. On Novenber 20,

1973, the first respondent herein Sarada Prasad M sra
was appoi nted as Conductor on purely tenporary basis.
According to the appellant, even thereafter, he was
appointed fromtine to tine on tenporary basis as and
when the appellant was in need of his services. Finally,
the first respondent was appoi nted by order dated
Septenber 1, 1975 as Conductor on purely ad-hoc basis
temporarily for a period of one nonth from Septenber 1
1975 to Septenber 30, 1975. It was expressly stated in
the order of appointment that his services will be

term nated at any tinme without prior notice. Since the
services of the first respondent were no nore needed, in
accordance with the terns and conditions of the order of
the appointnent, the services of the first respondent
were term nated by an order dated 6th Septenber, 1975.

It was stated in the order of termnation that he would
be entitled to one nonth's salary in lieu of notice. It is
the case of the appellant that the first respondent
accepted the order of termnmination along with salary of
one nonth in lieu of notice w thout protest.

It appears that thereafter, the first respondent
preferred a departnental appeal against the order of
term nation i ssued by the Corporation, but the appea
was di smissed. After about seven years fromthe date of
termination, the first respondent filed an application
under Section 2A of the U.P. Industrial Disputes Act,
1947 (hereinafter referred to as "the Act’) before the
Conciliation Oficer, Allahabad maki ng grievance agai nst
the action of termination of his services by the appellant
Corporation. It was stated that though he was appointed
by the Corporation in Novenber, 1973, he was illegally
retrenched w thout follow ng the provisions of |aw. Since
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hi s appeal had al so been dism ssed, he had approached
the Conciliation Oficer for reinstatenent, continuity of
past services and for payment of wages. Wen the notice
was i ssued on the appellant-Corporation, it raised
prelimnary objection that the application filed by the
wor kman was bel at ed and deserved to be dism ssed on
the ground of delay and | aches. According to the
Cor poration, the services of the workman were
terminated in 1975 in accordance with the terns and
conditions of the order of appointment and though he
had accepted one nmonth’s salary w thout any protest, he
had made an application before the Conciliation Oficer
maki ng grievance after long time and the application was
not maintainable. In spite of the objection, the
Conciliation Oficer condoned delay and submitted
"failure report’. Pursuant to the 'failure report’ by
Conciliation Oficer, the State Governnment referred the
di spute to the Labour Court, Allahabad for adjudication
The di spute which had been referred to read thus:

"Whet her' _action of enployers in termnating
the services of their workman Sarada Prasad

Msra S/o Sh. A ab Sukh M sra, Conduct or
w.e.f. 06.09.1975 is legal and/or valid? If not,
then to what relief the concerned workman is

entitled? And with/what further details?"

The appel | ant Corporation contested the natter by
filing witten statenment contendi ng that the worknman
was engaged purely in.a tenporary capacity on ad-hoc
basis fromtine to tine as and when need and necessity
arose and hi s engagenent was conti nued or

di scontinued on that basis. H's services were termnated
even in past in accordance with the conditions of the
orders of appoi ntnent and no grievance coul d be made
agai nst such action. So far as the |ast appointment was
concerned, it was the case of the Corporation that the
wor kman was appoi nted for a period of one nonth from
Septenber 1, 1975 to Septenber 30, 1975. Since the
services of the workman were no nore required, an order
was passed on Septenber 6, 1975. But, as per the order
of appoi ntnment, he was paid one nmonth's salary for the
peri od between Septenber 1, 1975 and Septenber 30,

1975. The workman, w thout any protest, accepted the
amount. Thereafter it was not open to himto raise a
di spute. It was also contended that the workman had

rai sed the dispute after about seven years and the same
shoul d not be entertained. A prayer was, therefore, made
to dismss the claim

The Labour Court, Allahbad, vide its award dated
Septenber 17, 1984 held that the workman was

appointed in 1973 and he had conpl eted 240 days. His
services, therefore, could not have been termni nated
except in accordance with the provisions of the Act.
Since he had not been paid retrenchnent conpensation
the action of the Corporation was illegal. He was,

therefore, entitled to reinstatenent with full back wages.

Accordi ngly, the appellant-Corporation was directed to
reinstate the workman in service with full back wages.
Bei ng aggrieved by the award of Labour Court, the
appel l ant preferred a wit petition in the H gh Court of
Judi cature at Allahabad. Initially, notice was issued on
March 25, 1985 and award passed by the Labour Court

was stayed. On February 4, 1988, however, the earlier
order was nodified by the Court. The worknan was

ordered to be reinstated and 50% wages was ordered to
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be paid to him The interimorder was made "subject to
such final orders as may be passed" at the final hearing
of the petition. It was the case of the appellant-
Corporation that in conpliance with the order passed by
the H gh Court, the workman was reinstated on

February 9, 1988. He was, however, found carrying
passengers w thout tickets and after holding an inquiry,
his services were again termnated on July 31, 1991. But
wi t hout considering the relevant facts and

ci rcunstances including the action of terminating the
services of the workman in July, 1991, the Hi gh Court

di sposed of the petition on July 8, 2003 by di sm ssing
the wit petition observing that the findings recorded by
the Labour Court did not warrant interference in
exerci se of the power under Article 226 of the
Constitution. Accordingly, the petition was di sposed of
and interimrelief was vacated. It is this order which is
chal l enged in the present appeal

On January 27, 2004, the petition was called out

for adm ssion hearing and notice was issued to the
respondent "confined to paynent of back wages only".
Thereafter, the matter was heard fromtinme to tine.

We have heard the | earned counsel for the parties.

Lear ned counsel for the appell ant-Corporation

submitted that services of the respondent-worknman were
terminated in accordance with the terns and conditions

of the order of appointnent and the authorities had
commtted an error \in entertaining the dispute and in
passing the award against the Corporation. It was al so
submtted that there was gross delay and | aches on the
part of the workman in approaching the Conciliation

O ficer and the Labour Court. The action of term nation
of services was taken in 1975, but an application was
made for the first time before the Conciliation Oficer in
July, 1982 i.e. alnost after seven years. Neither the
Conciliation Oficer should have subnmitted ’failure
report’, nor the State Governnent 'should have referred
the matter for adjudication to Labour Court. The Labour
Court ought not to have passed an award of

reinstatement with continuity in service and back wages.
The said order, therefore, deserved to be set aside. The
H gh Court al so ought to have considered all these facts
and allowed the petition filed by the Corporation. In any
case, even if this Court is of the view that the order of
rei nstatement does not deserve interference;, the

workman is not entitled to back wages and to that

extent, the appeal deserves to be all owed.

The | earned counsel for the first respondent, on the

ot her hand, supported the award made by the Labour

Court and the order passed by the H gh Court. He
submitted that the contentions as to the nature of

appoi ntnent and delay in initiation of proceedings by the
wor kman may not be permitted to be raised by this

Court in viewof limted notice issued by this Court as to
paynment of back wages. It was stated that there was no
del ay on the part of the workman in approachi ng Labour
forum Immediately after term nation of services, the
wor kman filed departmental appeals and after the orders
in the appeals, he invoked jurisdiction of Labour
Authorities. On nerits, it was submtted that when the
action was held to be bad by the Labour Court, the

wor kman was entitled to back wages and even that part
deserves no interference. He, therefore, subnitted that
the appeal is liable to be disnissed.

Havi ng heard the | earned counsel for the parties,
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we are of the opinion that the appeal deserves to be
partly allowed. There is considerable force in the
contention of the |earned counsel for the appellant-
Corporation that the appointnent of the workman was

ad- hoc and purely tenporary. He was paid one nmonth's

sal ary on Septenber 6, 1975 when his services were

term nated. But, it appears that the worknman nade
grievance against the said action by filing departnenta
appeal s and thereafter approached Labour forum and a
reference was al so made by the State Government. Since
this Court has issued linited notice as to paynment of
back wages, it would not be appropriate now to hold that
there was delay on the part of the workman and the
action was not nmintai nable and no relief ought to have
been granted by the Labour Court or by the High Court.

I n our opinion, however, the linited grievance of

the | earned counsel for the Corporation is well founded.
Adm ttedly, the order of term nation was passed on

Sept enber /6, 1975. Admittedly, an application was made
to the Conciliation Oficer, Allahabad by the worknan on
July 17, 1982, that is, after about seven years fromthe
date of term nation. In-the circunstances, therefore, the
Corporation is justified inraising legitimte objection as
regards payment of wages for the said period. Since the
respondent had i nvoked jurisdiction of Labour forum
after seven years, it would not be appropriate to direct
the appel |l ant-Corporation to pay wages for the

i nterveni ng peri od.

But even otherw se, the award passed by the

Labour Court as al so the order of the Hi gh Court
granti ng back wages deserves interference. In severa
cases, this Court has held that paynment of back wages is
a discretionary power which has to be exercised keeping
in viewthe facts and circunstances of each case and
nei t her straight jacket formula can be evolved, nor a rule
of universal application can be adopted [vide P.G 1. of
Medi cal Education & Research, Chandigarh v. Raj Kunar
(2001) 2 SCC 54; Hi ndustan Mdtors v. Tapan Kumar

Bhatt acharya, (2002) 6 SCC 41]. In Kendriya Vidyal aya
Sangat han v. S.C. Sharma, (2005) 2 SCC 363, this Court
hel d that when question of determ nation of entitlenment
of back wages comes up for consideration, prima facie, it
is for the enployee to prove that he had not been

gai nfully enpl oyed. Initial burden is on the enployee to
show that he remai ned wi thout any enployment. In

several cases, sinilar view has been taken by this Court
in recent years. In MP. State Electricity Board v. Jarina
Bee, (2003) 6 SCC 141, it was observed that

reinstatement in service and paynent of back wages are
two different things and paynment of back wages is not a
nat ural consequence of setting aside an order of

di smissal. In Allahabad Jal Sansthan v. Daya Shanker
Rai, (2005) 5 SCC 124, it was indicated that the lawis
not in absolute terms that in all cases of illega

term nation of services, a workman nust be paid ful

back wages. In Haryana State Coop. Land Devel opnent

Bank v. Neelam (2005) 5 SCC 91, it was stated that the
ai m and object of Industrial Disputes Act is to inpart
social justice to the workman but keeping in view his
conduct. Paynent of back wages, therefore, would not be
automatic on entitlement of the relief of reinstatenent.
In General Manager, Haryana Roadways v. Rudhan

Si ngh, (2005) 5 SCC 591, the Court reiterated that there
is no rule of thumb that in each and every case, where
the Industrial Tribunal records a finding that the order
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of termination of service was illegal that an enpl oyee is
entitled to full back wages. A host of factors which are
rel evant, nust be taken into account.
The Court stated:

"There is no rule of thunmb that in every
case where the Industrial Tribunal gives a
finding that the termnation of service was in
violation of Section 25-F of the Act, entire
back wages shoul d be awarded. A host of
factors like the nanner and nethod of
sel ection and appointment i.e. whether after
proper advertisenment of the vacancy or
inviting applications fromthe enpl oynent
exchange, nature of appointnent, nanely,
whet her ad hoc, short term daily wage,
tenporary or permanent in character, any
special qualification required for the job and
the like should be weighed and bal anced in
taki ng a deci sion regarding award of back
wages. One of the inmportant factors, which
has to be taken into consideration, is the
[ ength of service, which the workman had
rendered with the employer. If the workman
has rendered a considerabl e period of service
and his services are wongfully term nated, he
may be awarded full or partial back wages
keeping in view the fact that at his age and
the qualification possessed by hi mhe may not
be in a position to get another enployment.
However, where the total |ength of service

rendered by a worknan is very snall, the
award of back wages for the conplete period
i.e. fromthe date of termination till the date of

the award, which our experience shows is
often quite large, would be wholly

i nappropriate. Another inportant factor,
which requires to be taken into consideration
is the nature of enploynent. A regular
servi ce of pernmanent character cannot be
conpared to short or intermttent daily-wage
enpl oyment though it may be for 240 days in

a cal endar year."

In Allahabad Jal Sansthan v. Daya Shankar Rai
(2005) 5 SCC 124, after considering the relevant cases
on the point, the court stated:

"W have referred to certain decisions of
this Court to highlight that earlier in the
event of an order of dism ssal being set aside,
reinstatement with full back wages was the
usual result. But now with the passage of
time, it has come to be realized that industry
is being compelled to pay the workman for a
peri od during which he apparently
contributed little or nothing at all, for a period
that was spent unproductively, while the
wor kman i s being conpelled to go back to a
situation which prevailed many years ago
when he was dismissed. It is necessary for us
to devel op a pragmati c approach to probl ens
doggi ng i ndustrial relations. However, no just
solution can be offered but the gol den nean
may be arrived at."

Fromt he above cases, it is clear that no precise
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formula can be adopted nor ’'cast iron rule’ can be laid
down as to when paynment of full back wages shoul d be

all owed by the court or Tribunal. It depends upon the
facts and circunstances of each case. The approach of
the Court/Tribunal should not be rigid or nechanica

but flexible and realistic. The Court or Tribunal dealing
with cases of industrial disputes may find force in the
contention of the enployee as to illegal term nation of his
services and may cone to the conclusion that the action
has been taken otherwi se than in accordance with | aw.

In such cases obviously, the workman would be entitled

to reinstatement but the question regarding paynent of
back wages woul d be i ndependent of the first question as
to entitlement of reinstatement in service. Wile

consi dering and determi ning the second question, the
Court or Tribunal would consider all relevant

ci rcunst ances referred to above and keeping in view the
principles of justice, equity and good consci ence, should
pass an appropri ate order

Consi deri'ng the case | aw on the point and applying

the principleslaid down thereinto the facts of the
present appeal, we are of the view that the respondent
workman is not entitled to back wages from 1975 when

his services were term nated. The award was passed in

the instant case on Septenber 17, 1984 but was stayed

by the High Court vide interimorder dated NMarch 25,

1985. The interimorder was nodified on February 4,

1988 and the first respondent was reinstated

i medi ately on February 9, 1988. 1n our opinion
therefore, ends of justice would be met if the workman is
al | owed back wages to the extent of 50% fromthe date of
the award till he was reinstated in service.

For the foregoing reasons, the appeal is partly

al l owed and the award passed by the Labour Court,

Al'l ahabad as al so the order passed by the Hi gh Court of
Judi cature, Allahabad is nodified. ~The first respondent-
workman is not entitled to back wages from 1975 to

1984. He is, however, held entitled to 50% back wages
fromthe date of the award till the date of reinstatenent.
Thereafter obviously, he is entitled to his wages in
accordance with law. The appeal is accordingly disposed
of. In the facts and circunstances of the case, there shal
be no order as to costs.




