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ACT:

I ndustri al Di sput e-Puj a Bonus- | npl i ed
agreement - Test--Benefits arising out of service with
enpl oyer’ s Predecessors-Wrknmen if entitled to.

HEADNOTE

The workmen were originally enployed by Ms.— MM |spahan
Ltd., whi ch shortly before the partition of I ndi-a
transferred its registered office from Calcutta to
Chi tt agong. The appellant conpany was -incorporated on
Septenber 5, 1947 and took over the good-will and  trading

rights of Ms. M M Ispahani Ltd. and, also purchased its
stock-in-trade, properties and assets. Mst of the shares
of the appellant were held by Ms. M M Ispahani Ltd. and
the business of the appellant was of the same nature carried
on in the same premses with the sane worknmen on “the sane
remuneration. On the transfer of Ms. M M Ispahani Ltd

to Chittagong the question arose of retrenching ‘those
wor kmen who were not willing to go to Chittagong and  when
the appellant conpany canme into existence it agreed to
enpl oy those worknen. The worknen apparently agreed to the
termnation of their services with Ms. M M Ispahan

Ltd., and after receiving their provident funds and arrears
-of salaries they were appointed by the appellant. Ms. M
M Ispahani Ltd. used to pay puja bonus to the workmen at
the rate of one nonth’'s wages and the appellant also paid
the sanme from 1948 up to 1952, even in the years in which
the appellant suffered | osses. As the appellant did not pay
puj a bonus for 1953, a dispute arose and was referred for
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adj udi cati on. The workmen al so clai med benefits from the
appel l ant for the period of service rendered by them under
Ms. M M Ispahani Ltd.

Hel d, that the workmen were entitled to the puja bonus equa
to one month’'s wages as it was an inplied term of the
enpl oyment of the workmen. Puja was a special festival in
Bengal and it had becone usual with many firns there to give
bonus before Puja to their worknen. A claimfor puja bonus
was based either on inplied agreenent or on customary
paynent . An inplied agreement could be inferred if the
foll owi ng circunstances were established: -

(i) that the paynent was unbroken

(ii) that the paynent had been nmade for a sufficiently |ong
peri od; and

(iii) that it was not paid out of bounty.

The paynment: need not necessarily be at a wuniform rate
throughout, and it was for the Tribunal to decide the
gquantumin a particul ar year taking into account the various
paynments made i n previous years.

In the 'present case the paynent was unbroken and was not
nmade out - of bounty as it was nade even in years of |o0ss.
The sufficiency of the l.ength of the period depended on the
circunstances of each case and in the present case the
appel l ant had pai d the bonus since its birth.

Mahal axmi  Cotton MIls Ltd., Calcutta v. Mhalaxm Cotton
MI1lls Workers Union, 1953 L. A C. 370 approved.

Held further, that the worknmen were not entitled to any
benefits arising out of their enployment with Ms. M M
| spahani Ltd. The workmen had agreed to the term nation of
their service with that conpany, and there was no express or
i mplied undertaking given by the appellant regardi ng
continuity of service when enpl oyi ng the workmren.

JUDGVENT:
CIVIL APPELLATE JURISDICTION. Givil Appeals Nos. 473 & 474
of 1957.
Appeal s by special |eave fromthe judgnent and order dated
the 27th July 1955 of the Labour Appellate Tribunal of India

at Calcutta in Appeal No. Cal. 257 of 1954.
M C. Setal vad, Attorney-General for India (Ms. J. B
Dadachanji, S. N. Andl ey and Raneshwar Nath, Advocate of

Ms. Rajinder Narain & Co., with him for the appell ants.
S. K. Mikherjee and P. K Ghosh for the respondents.
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1959. May 6. The Judgnment of the Court was delivered by.

WANCHQOO J. - These are two connected appeal s by special |eave
agai nst the decision of the Labour Appellate Tribunal in an
industrial matter. Appeal No. 473 is by Messrs. | spahan

Ltd. (hereinafter called the conpany) and appeal No. 474 is
by the enployees of the conpany represented by Ispahan
Enpl oyees’” Union (hereinafter called the workmnen). They
wi Il be disposed of by one judgnent.

There was a di spute between the conpany and its workmen on a
nunber of matters, which was referred by the Governnent of
West Bengal to the adjudication of the Second Industria
Tri bunal, by an order of Decenber 17, 1953. There were a
nunber of matters which had to be adjudi cated upon; but of
these only two now survive, namely-

(1)whether the worknen are entitled to puja bonus for
1953, and

(2)whether the workmen are entitled to receive from the
conpany any benefits for the period of service rendered by
them under Messrs. M M Ispahani Ltd




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

A few facts may be set out here to give the background of
this dispute. Oiginally, there was another conpany called
Messrs. M M Ispahani Ltd. which was carrying on business
in Calcutta since Decenber 1934 before the partition of
India. Shortly before the partition took place, Messrs. M

M Ispahani Ltd. transferred their registered head office
fromCalcutta to Chittagong, now i n Paki stan. That conpany
thus becane a Pakistani conmpany after August 1947. It,
however, continued to own properties in India and carried on
some business in Calcutta on a snall scale. The conpany was
i ncorporated on Septenber 15, 1947 and took over the good-
will and trading rights of Messrs. M M Ispahani Ltd. and
al so purchased the stock-in-trade, properties and assets of
that conpany. Most of the shares of the conpany were,
however, held by Messrs. M M Ispahani Ltd. and the
busi ness of the, conpany was of the same nature and was
carried on in the same premises with the same telegraphic
addr ess

27

and with the sane worknen on the sane remunerati on

Further, the conpany continued to pay puja bonus at the rate
of one nonth's wages from 1948 up to 1952. As no bonus was
paid in 1953, a dispute arose between the conmpany and the
wor kmen, which was referred for adjudication along wth
other, matters.

The Industrial Tribunal held that it “had not been
established that | puja bonus had been paid at the uniform
rate of one nmonth's wages for a sufficiently long time and
for unbroken period, and therefore rejected the claim for
puja bouns for 1953. On the other question relating to
whet her the workmen were entitled to receive from the
conpany any benefits for the period of service rendered by
them under Messrs. M M Ispahani Ltd., it held that the
workmen were entitled to take into account the | service
rendered by them under Messrs. ~M M- Ispahani Ltd. in the
matter of benefits due under the |l aw during their  service
under the comnpany.

This award led to two appeals, one by the conpany on the
guestion of benefits arising fromthe service rendered under
Messrs. M M Ispahani Ltd., and the other by the ~worknen
with respect to puja bonus for the year 1953. The Labour
Appel l ate Tribunal allowed both the appeals. It held on the
qguestion of bonus that it had been proved that puja bonus
had become a term of enploynent and the workmen were
therefore entitled to bonus at the rate of one nonth' s wages
for the year 1953. As to the benefits arising out ~of the

service rendered by the worknen under Messrs. M M
| spahani Ltd., it held that there was termnation of
enpl oyment of the worknen when Messrs. M M |spahan

mgrated to Pakistan and the enploynent of the worknmen by
the conpany was fresh enpl oynent and they therefore were not
entitled to any benefits arising out of their enploynment
under Messrs. M M Ispahani Ltd. Both the conmpany and
wor kmen applied for special |eave to appeal to this Court
agai nst the decision of the Appellate Tribunal insofar as it
was against them The applications were granted; and that
is howthe matter has come up before us.

28

We shall first take up the appeal of the company relating to
puj a bonus for the year 1953. Two points have been urged in
this behal f, nanely--

(1)the Appellate Tribunal had no jurisdiction to interfere
with the finding of the Industrial Tribunal as it was a
finding of fact; and

(2)even if the Appellate Tribunal had jurisdiction, its
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decision is incorrect in |aw

Puja is a special festival in Bengal and it has becone usua
with many firms there to give bonus before puja to their
workmen. This matter cane up before the Appellate Tribuna
in Mahal axmi Cotton MIIs Ltd., Calcutta v. Mhal axm Cotton
MIlls Workers’ Union. (1) In that case puja bonus was clai ned
as a matter of right payable by the enployer at a specia
season of the year, nanely, at the tine of the annual Durga

Puj a. This right was not based on the general principle
that Iabour and capital should share the surplus profits
avail abl e after nmeeting prior charges. It was held in that

case that this right rested on an agreement between the
enpl oyer and the enpl oyees, and that the agreenent mght be
either express or inplied. Were the agreenent was not
express, circunstances mght lead the tribunal to an
inference of inplied agreenent. The follow ng circunstances
were laid down in that case as material for inferring an
i mpl i ed agreenent: -

(1) The paynent nust be unbroken

(2) It must be for a sufficiently long period; and

(3) The circumstances in which -paynent was nmade should be
such as to exclude that it was paid out of bounty.

The, Appellate Tribunal further pointed out that it was not
possible to lay down in-terns what should be the length of
period to justify the inference of inplied agreement and
that woul d depend upon the circunstances of each case. It
al so pointed out that the fact of payment in-a year of |oss
would be an inportant factor in excluding the hypothesis
that the paynment was out of bounty and in comng to the
conclusion that it was as a matter of obligation based
(1)1952 L. A C 370.
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on inplied Agreenment. As to the quantum-of bonus' it was
laid down that even if paynent was not-at a wuniform rate
t hr oughout the period, the inplied agreement to pay
somet hing could be inferred and it would be for the tribuna
to deci de what was the reasonable anount to be paid 'as puja
bonus. The tests laid down in that case have since been
followed in a nunber of cases by the Industrial” Tribunals
and the Labour Appellate Tribunal. W do not think it
necessary to, refer to all those cases. It nmay now be taken
as well settled that puja bonus in Bengal stands on a
different footing fromthe profit bonus based on the Ful
Bench formul a evolved in The M| I owners’ Associ ati on, Bonbay
v. The Rashtriya M Il Mazdoor Sangh, Bonbay (1).  The claim
for puja bonus in Bengal is based on either of two -grounds.
It may either be a matter of inplied agreenent between
enpl oyers and enpl oyees creating a termof enploynent. for
paynment of puja bonus, or (secondly) even though no inplied
agreenent can be inferred it nay be payable as a custonary
bonus. In the present case we are concerned with the  first
category, (nanely, that based on an inplied agreenent
creating a termof employnment between the enployer and the
enpl oyees), and so we shall confine ourselves to that
category. It was this kind of bonus which was consi dered by
the Appellate Tribunal in Mhal axm Cotton MIIls cause (2).
We are of opinion that the tests laid down in that case for
inferring that there was an inplied agreenent for grant of
such a bonus are correct and it is necessary that they
should all be satisfied before bonus of this type can be
grant ed.

This brings us to the two questions raised on behalf of the
conpany, as set out above. The first question, (nanely,
that the Appellate Tribunal had no jurisdiction to interfere
with the finding of the Industrial Tribunal that begin a
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guestion of fact) can be easily disposed of. W are of
opi nion that the decision whether there is an inplied term
of enmploynment is a m xed question of fact and | aw and not a
pure question of fact. This is simlar to the decision, for
exanpl e, on a question whether a custom has been

(1) 1950 L.L.J. 1247 (2) 1952 L.A. C. 370
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establ i shed or whether adverse possessi on has been proved,
or whether a Hndu fam |y has ceased to be joint as a natter
of law accepting the facts proved. The Appellate Tribuna

will therefore have jurisdiction to consider whether on the
facts proved before the Industrial Tribunal an inference in
law can be drawn that an inplied term of enploynent for
grant of puja bonus has been established. The Appellate
Tri bunal therefore had jurisdiction to consider this matter.

The next question is whether in lawthe decision of the
Appel l ate Tribunal drawing the inference of an inplied term
of enploynent inthis case is correct. The undisputed facts
here are these: The worknmen when they were in the enpl oy of
Messrs. . MM |spahani Ltd. always used to get puja bonus at
the rate of one nonth's wages.” Thi's was asserted by the
workmen in their witten statement and the conpany did not
deny it in its reply. Al that it said was that the

practice or customprevalent at the tinme of Messrs. M M
| spahani Ltd. and the paynent of bonus by that conmpany were
imaterial and did not bind the conpany. This avernent
impliedly admitted that Messrs. M. M |spahani Ltd. used
to pay puja bonus'as alleged by the respondents. The

conpany practically ‘took over the business from Messrs.
M M Ispahani Ltd. and it was found that it had been paying
bonus ever since it cane into existence from 1948 right up
to 1952 without any break at the rate of one nonth’s wages
and that this bonus was paid even in the years in which the
conpany suffered |oss. In the circunstances, it was
established in this case that (1) the paynent was unbroken
and (2) it was not paid out of bounty due to profits having
arisen, for it was paid in sone years of loss also. The
only other question that remains is whether it had been paid
for a sufficiently long period in order to justify the
inference that it was an inplied termof enploynent. The
length of the period depends on the circunstances of each
case and what nmay be a short period not justifying an
inference of an inplied termof enploynent in one case nay

be 1long enough in another. 1In the present case, since the
appel | ant has pai d the bonus
31

continuously since its birth, we agree with the  Appellate
Tribunal that the circunmstances justify the inference of an
inmplied termof enploynment for paynment of puja bonus at’' the
rate of one nonth's wages every year. The appeal ~of the
conpany nust therefore fail

Turning now to the appeal of the worknen on the question of
benefits, we are of opinion that the decision of the
Appel l ate Tribunal on this question also is correct. It is
true that the conpany practically took over the business  of
Messrs. M M Ispahani Ltd. But, as pointed out by the
Appel late Tribunal, when Messrs. M M Ispahani Ltd
transferred their headoffice fromCalcutta to Chittagong,
the question arose of retrenching those enpl oyees who were
not wlling to go to Chittagong in view of the expected
partition of India. |In these circunstances, the conpany,
when it cane into existence in Septenber 1947, agreed to
enpl oy those enployees of Messrs. M M |spahani Ltd.
whose services were likely to be terninated. These
enpl oyees. apparently agreed to the termination of their
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services wth Messrs. M M Ispahani Ltd., and therefore
obt ai ned settlenent of their clains for provident fund, and
also received all arrears of salary fromthem They were
thereafter appointed, after withdrawal of their provident
fund, by the conpany. There was no express or inplied
undertaking given by the conpany regarding continuity of
service and the enpl oyees joined the provident fund of the
conpany afresh. 1In the circunstances the decision of the
Appellate Tribunal on this question is correct, and the
appeal of the worknmen rmust also fail
We therefore dismss both the appeals and in consequence
order the parties to bear their own costs of this Court.
Appeal s di sm ssed
32




