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PETI TI ONER
SHYAMLAL MOHANLAL

Vs.

RESPONDENT:
STATE OF GUJARAT

DATE OF JUDGVENT:
14/ 12/ 1964

BENCH

ACT:
Code of Crinminal Procedure (Act 5 of 1898), s. 94(1)-If
applies to accused persons.

HEADNOTE

The respondent, who was a registered noney-lender, was
prosecuted for failure to maintain books in accordance wth
the Mbney-lenders’ = Act ~ and Rules mmde thereunder. An
application wunder/ s. 94(1) Crimnal Procedure Code, was
filed before the Magistrate by the prosecution for ordering
the respondent to produce certain account books. The
Magi strate, relying. on Art. 20(3)  of the Constitution
refused to do so. The State filed a revision before the
Sessi ons Judge, who disagreed with the Magi strate and nmade a
reference to the Hi gh Court with a recormendation that the
matter be referred back to the Magistrate with suitable
directions. The Hi gh Court canme to the conclusion that s. 94
does not apply to an accused person and agreed wth the
Magi strate in rejecting the application.. on appeal to the
Suprenme Court.

Held (Per P. B. Gjendragadkar, C.J., Hidayatullah, Sikr
and’ Bachawat, JJ.) : The High Court was right in its
construction of s. 94, that it does not apply to-an accused
person. [465 F]

Having regard to the general scheme of the Code and the
basic concept of crimnal |law, the generality of the word
"person” used in the section is of no significance. If the
| egi sl ature were mnded to nmake the section applicable to an
accused person, it would have said so in specified words.
If the section is construed so as to include an accused

person it is likely tolead to grave hardship for the
accused and meke investigations unfair to him for, if he
refused to produce the docunent before the police officer
he would be faced with a prosecution under 3. 175, | ndian

Penal Code. [462 F-G 463 C, E-F]

The words "attend and produce" used in the section are inept
to cover the Case O an accused person, especially when the
order is issued by a police officer to an accused person-in
his custody. [464 B]

It cannot be said that the thing or docunent produced would
not be admitted in evidence if an exami nation it is found to
in ate the accused, because, on npst occasions the power
under the section would be resorted to only when it is
likely to incrimnate the accused and support the
prosecution. [464 F-H

Even if the construction that the section does not apply to
accused’ renders s. 96 usel ess because, no search warrant
could be issued for documents known to be in the possession
of the accused, still, a.%far as the police officer is
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concerned, he can use a. 165 of the Code of Crimnal
Procedure and order a general search or inspection. [464 H
465 Al

Satya Kinkar Ray v. N khil Chandra Jyotishopodhaya, |I|.L.R
[1952] 2, Cal. 106, F.B, overrul ed.

Per Shah, J. (Dissenting) : The words in s. 94(1) are
general : they contain no express limtation, nor do they
inmply any restriction excluding the person accused of an
offence from its operation. The schene of the Code also
appears to be consistent with that interpretation. If s.
94(1)

458

does not authorise a Magistrate to issue a sumobns to a
person accused of an offence for the production of a
docunent or thing in his possession no warrant nmay be issued
under s. 96(1) to search for a docunment or thing in his
possession. To assune that the police officer in charge of
i nvestigation may, in-the course of investigation, exercise
powers ' under ~ s.165, which cannot be exercised where the

court issues a warrant, would be wholly illogical.[465 A
C 474 A G

The wuse of the words "requiring himto attend and produce
it" indicates the nature of the cormand to be contained in

the summons and does not inply that the person to whom the
summons is directed nust necessarily be possessed of
unrestricted freedomto physically attend and produce the
document or thing demanded. [467 D E

The observations nmade by the Suprene Court in the State of
Bonbay v. Kathi Kalu Oghad, [1962] 3 SSC R ~ 10, that an
accused may be call ed upon by the court to produce docunents
in certain circunstances, relate to the power exercisable
under s. 94(1) only. [468 B]

The rule of protection against self-incrinmmnation prevailing
in the UK or as interpreted by courtsin the U S A has
never been accepted in India. Scattered through the main
body of the Statute |law of " India are provisions which
establish that the rule has received no countenance in
I ndi a. To hold, notwi thstandi ng the apparently wi'de / power
conferred, that a person accused of an offence may not in
the exercise of the power under s. 94(1) be called upon to
produce docunent or things in his  possession, on the
assunption that the rule of protection against self-incrim -
nation has been introduced intolndiais to ignore the
history of legislation and judicial interpretation for
upwards of 80 years. [469 F-G 475 E]

It is for the first tine by the Constitution, under Art.
20(3), that a limted protection has been conferred upon a
person charged wth the comm ssion of an offence against
self-incrimnation by affording him protection agai nst
testinonial Compul sion. But apart from this protection
there is no reservation which has to be inplied- in the
application of s. 94(1). Refusal to produce a docunent or
thing on the ground that the protection guaranteed by  Art.
20(3) would be infringed would be a reasonable excuse for
non- production within the neaning of s. 485 of the Procedure
Code and such an order in violation of the Article would not
be regarded as lawful within the nmeaning of s. 175, of the
I ndian Penal Code. But protection against what is called
testi noni al conpul sion under the Article is agai nst
proceedings in Court : it does not apply to order,which nmay
be made by a police officer in course of investigation. [475
F, 476 A-B, E]

Case | aw consi dered.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No.135-
139 of 1963.

Appeal s fromthe judgment and order dated October 11, 1962
of the Gujarat High Court in Crimnal Reference Nos. 106 to
113 of 1961.

N. S. Bindra and B. R G K Achar, for the appellant (in
all the appeal s).

T. V. R Tatachari, for the respondents (in all the
appeal s) .

The Judgnent of Gaj endragadkar, C.J., Hidayatullah, Sikri
and Bachawat JJ. was delivered by Sikri J. Shah J. delivered
a di ssenting Qpinion.

459

Sikri, J. These are appeal s by the State of Gujarat against
the judgment of -the High Court of GQGujarat in Crimna

Ref erences Nos. 106-110 of 1961 (in Crimnal Appeals Nos.
135-139 of 1963) and Crinminal References Nos. 111-113 of
1961 (in_ Crimnal Appeals  Nos. 140-142 of 1963) on a
certificate granted by the H gh Court under Art. 134(1) (c)
of the Constitution of India. ~ These raise a conmpbn question
of law, nanely, whether s. 94 of the Crimnal Procedure Code
applies to an accused person. Facts in one appeal need only
be set out to appreciate how the question arose.

The respondent in Criminal Appeal No. 135 of 1963, Shyaral a

Mohanlal, is a registered noneylender ~doing business as
noneyl ender at Unreth. He is required to maintain books
according to the provisions of the Mneylenders’ Act and the
Rul es nmade thereunder. He was prosecuted for failing to
mai ntai n the books in accordance with the provisions of the
Act and the Rules, in the Court of the Judicial First d ass
Magi strate, Unreth. The Police Prosecutor in charge of the
prosecution presented an application on July 20, ' 1961

praying that the Court be pleased to order the respondent to
produce daily account book and | edger for the Samyat vyear
2013-2014. It was alleged in the application that the
prosecution had al ready taken inspection of the said / books
and made copies fromthem and that the original books were
returned to the accused, and they were in his possession

The |learned Magistrate, relying on. Art. 20(3) of the
Constitution, refused to accede to the prayer on the ground
that the accused could not be compelled to produce any
docunent . He foll owed the decision in Ranchhoddas Khinji
Ashere v. Tenpton Jehangir(1).

The State filed a revision before the I|earned Sessions,
Judge of Kaira at Nadi ad. Basing hinmself on the decision of
this Court in State of Bonbay v. Kathi Kalu Oghad (2 ) he
held "that the docunents which are sought to be got
pr oduced by the prosecution in the case under ny
consi deration can be allowed to be produced by conpul sion if
they do not contain any personal know edge of the ‘accused
concerned." He felt that it was first necessary to ascertain
whet her the documents contai ned any personal statenment  of
the accused person. He concluded that the matter will have
to be referred back to the learned Magi strate to ascertain
this first and then to decide the matter in the light of the
observations nmade by the majority in Kalu Oghad’s (2) case.
Accordingly, a reference was nade to the High Court with the
(1) 2 Quj. L.R 415.

(2) [1962] 3 S.C.R 10.

460
reconmendation that the matter be referred back to the
| earned Magistrate with suitable directions. The High

Court, agreeing with the Sessions Judge, held that it was
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clear from the decision of this Court in Kalu Oghad s(1)
case "that if an accused produces a docunent that would not
offend Art. 20(3) of the Constitution unless the document
contains statenents based on the personal know edge of the
accused."” But the H gh Court went on to consider another
guestion, that being whether the Court had power to conpel
an accused person to produce a docunment. The Hi gh Court,
after reviewing the authorities bearing on this point, cane
to the conclusion that s. 94 of the Crininal Procedure Code
did not apply to an accused person. It accordingly agreed
with the Mugistrate that the application of the Police
Prosecut or be rejected.
Sections 94 and 96 of the Code of Criminal Procedure read
follows :
"94(1). \Whenever any Court, or, in any place
beyond the linits of the towns of Calcutta and
Bonbay, any officer in charge of a police-
station, considers that the production of any
docunent or other thing is necessary or
desirable for the purposes of any investiga-
tion, inquiry, trial or other proceedi ng under
this Code by or before such Court or officer,
such Court may issue. a sunmons, or such
officer a witten order, to the person in
whose possession or power such docunent or
thing is believed to be, requiring him to
attend and produce it, or to produce it, at
the ‘time and place stated in the sunmons or
order.
(2) Any_person  required under this section
nerely to produce a docunment or ~other thing
shall be deened to have conplied with the
requisition, if he causes such docunment or
thing to be produced instead of attending
personal |y to produce the sane.
(3) Not hing in this section shall be deened
to affect the Indian Evidence Act, 1872,
sections 123 and 124, or to apply to'a letter,
postcard, telegramor other docunent or any
parcel or thing in the custody of the Posta
or Tel egraph authorities.
96. (1) Were any Court —has reason to
believe that a person to whoma sunmmons or
order under section 94 or a requisition under
section 95, sub-section (1),
(1) [1962] 3 S.C. R 10.
461
has been or m ght be addressed, will not or
woul d not produce the docunent or. thing as
requi red by such summons or requisition
or where such docurment or thing is not ' known
to the Court to be in the possession 'of any
person, or where the Court considers that the
pur pose of any inquiry, trial or ot her
proceedi ng under this Code will be served by a
general search or inspection
it may i ssue a search warrant; and the person
to whom such warrant is directed, may search

or inspect in accordance therewith

and the
provi si ons hereinafter contained.
(2) Nothing herein contained shall authorise
any Magi strate ot her t han a District
Magi strate or Chief Presidency Magistrate to
grant a warrant to search for a docunent,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 16

parcel or other thing in the custody of the

Postal or Tel egraph authorities."
Before construing s. 94, it is necessary to recall the back-
ground of Art. 20(3) of the Constitution. One of the funda-
nment al canons of the British system of Crimna
Jurisprudence and the Anerican Jurisprudence has been that
the accused should not be conpelled to incrimnate hinself.
This principle "resulted froma feeling of revul sion agai nst
t he inquisitorial methods adopted and the bar bar ous
sentence, inposed, by the Court of Star Chanber, in the
exercise of its crimnal jurisdiction. This came to a head
in the case of John Lilburn(1l) which brought about the
abolition of the Star Chanber and the firm recognition of
the principle that the accused should not be put on oath and
that no evidence shouldbe taken fromhim This principle,
in course of tine, developed into its |ogical extensions, by
way of privilege of wi tnesses ~against self-incrimnation,
when called for giving oral testinmony or for production of
docunents." (M 14.  P. Sharna v. Satish Chandra, D strict
Magi st rat'e, Del hi(2)
One of the early extensions of the doctrine was with regard
to the production of docunents or chattel by an accused in
response to a subpoena or other formof |egal process. In
1749, Lee C. J. observedin R v. Purnell (3) : "W know of
no i nstance wherein thi's Court has granted a rule to inspect
books in a crimnal prosecution nakedly considered.” In Roe
v. Harvey, (4) Lord Mansfield observed "that in civil causes
the Court will force
(1) 3 State Trials 1315.
(2) [1954] S.C R 1077. at p. 1083,
(3) 1w BI. 37.
(4) 4 Buff. 2484.
462
parties to produce evidence which may prove agai nst
thenselves or l|eave the refusal todo it (after proper
notice) as a strong presunption to the jury.... But in a
crimnal or penal cause the defendant is never forced to
produce any evidence though he should hold it in his /hands

in Court." In Redfern v. Redfern(l) Bowen, L.J., stated
"It is one of the inveterate principles of English Law that
a party cannot be conpelled to discover that ~which, if

answered, would tend to subject him to —any punishnent,
penalty, forfeiture or ecclesiastical censure.”

The Indian Legislature was aware of the above fundanenta
canon of crimnal jurisprudence because in various sections
of the Criminal Procedure Code it gives effect to it. For
exanple, ins. 175 it is provided that every person sunmoned
by a Police Oficer in a proceeding under S. 174 shall be
bound to attend and to answer truly all questions other than
guestions the answers to which would have a tendency to
expose him to a crinmnal charge or to a penalty or
forfeiture. Section 343 provides that except as provided in
ss. 337 and 338, no influence by neans of any promse or
threat or otherw se shall be used to an accused person to
induce him to disclose or withhold any matter within his
know edge. Agai n, when the accused is exam ned under S.
342, the accused does not render hinself liable to
puni shrent if he refuses to answer any questions put to him
Further, now although the accused is a conpetent w tness, he
cannot be called as a witness except on his own request in
witing. It is further provided in S. 342A that his ailure
to give evidence shall not be nade the subject of any
conment by any parties or the court or give rise to any
presunption against hinself or any person charged together
with himat the same trial




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 16

It seems to us that in view of this background the
Legislature, if it were minded to make s. 94 applicable to
an accused person, would have said so in specific words. It
is true that the words of S. 94 are w de enough to include
an accused person but it is well-recognised that in some
cases a Ilimtation may be put on the construction of the
wide terns of a statute (vide Craies on Statute Law, p.
177). Again it is arule as to the limtation of the nean-
ing of general words used in a statute that they are to be,
i f possible, construed as not to alter the common law (vide
Craies on Statute Law, p. 187).

There is one other consideration which is inmportant. Art.
20(3) has been construed by this Court in Kalu Oghad s(2)
case to nean that an accused person cannot be conpelled to
di scl ose

(1) [1891] P. 139.

(2) [1962] 3 S.C R~ 10.

463

docunent s which are incrimnatory and based on his
know edge. ~Section 94, Criminal Procedure Code, pernits the
production_of-all docunents including the above nmentioned
class of docunents. If s. 94 is construed to include an
accused person, some unfortunate consequences fol | ow.
Suppose a police ~officer and here it is necessary to
enphasi ze that the police officer has the same powers as a
Court-directs an accused to attend and produce or produce a
docunent. According to the accused, he cannot be conpelled
to produce this ‘'docunent under ~Art. 20(3) of t he
Consti tution. VWhat is he to do? 1f he refuses to produce
it before the Police Oficer, he would be” faced wth a
prosecution under s. 175, Indian Penal Code, and in this
prosecution he could not contend that he was not legally
bound to produce it because the order to produce is valid
order if s. 94 applies to an accused person. This | becones
clearer if the |anguage of s. 175 is conpared wth the
| anguage employed in s. 485, C. P.C. Under the latter
section a reasonable excuse for refusing to produce is a
good defence. |If he takes the docunent and objects to its
production, there is no machinery provided for the ‘police
officer to hold a prelinminary enquiry.. The Police O ficer
could well say that on the ternms of the section he was not
bound to listen to the accused or his counsel. Even if  he
were mnded to listen, would he take evidence and hear
argunents to deternmine whether the production of t he
document is prohibited by Art. 20(3). At~ any rate, his
decision would be final under the Code for no appeal or
revision would Iie against his order. Thus it seems to us
that if we construe s. 94 to include an accused person, this
construction is |likely to lead to grave hardship for/  the
accused and nake investigation unfair to him

We nmay nention that the question about the constitutionality
of s. 94(1), C. P.C, was not argued before us, because at
the end of the hearing on the construction of s. 94 we
indicated to the counsel that we were inclined to put a
narrow construction on the said section, and so the question
about its constitutionality did not arise. |In the course of
argunents, however, it was suggested by M. Bindra that even
if S.. 94(1) received a broad construction, it would be open
to the Court to take the view that the docunent or thing
required to be produced by the accused would not be admtted
in evidence if it was found to incrimnate him and in that
sense S. 94(1) would not contravene Art. 20(3). Even so,
since we thought that S. 94(1) should receive a narrow
construction, we did not require the advocates to pursue the
constitutional point any further.
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464

Keepi ng the above considerations in mnd, let us |ook at the
terns of the section. It will be noticed that the |anguage
is general, and prinma facie apt to include an accused
person. But there are indications that the Legislature did
not intend to include an accused person. ’'Me words "attend
and produce" are rather inept to cover the case of an
accused person. It would be an odd procedure for a court to
issue a summons to an accused person present in court "to
attend and produce a docunment. It would be still nore odd
for a police officer to issue a witten order to an accused
person in his custody to "attend and produce” a , document.
The argument pressed on us that the "person" referred to in
the latter part of s. 94(1) is broad enough to include an
accused person does not take.into account the fact that the
person in the latter part nust be identical with the person
who can be directed to produce the thing or docunent, and if
the production of the thing or docunment cannot be ordered
agai nst an accused person having regard to the genera
schene " of the Code and the basic concept of Crinminal Law,
t he CGenerality of the word "the person' is of no
signi ficance.

M. Bindra invited our intention to s. 139 of the Evidence
Act, which provides that a person summoned to produce a
docunent does not becone a witness by the nere fact that he
produces it, and cannot be cross-exam ned unl ess and unti
he is called as a wtness. But ~this section has no
application to the police officer anti it will. be noticed
that s. 94 provides for two alternative directions; the
first is ’attend and produce and the second 'produce a
docunent . If a police officer directs himto attend and
produce he cannot conply with the direction'by causing a
docunent to be produced.

I f, after a thing or a docunent is pr oduced, its
admi ssibility is going to be exam ned and the document or
thing in question is not going to be admitted in evidence if
it incrimnates the accused person, the order to produce the
thing or docunment would seemto serve no purpose it cannot
be overlooked that it is because the docunment or thing is
likely to be relevant and nmaterial in supporting'the
prosecuti on case that on nobst occasions the Power under _s.
94(1 ) would be resorted to, so that on the alternative view
whi ch seeks to exclude incrimnating docunents or _things,
the working of s. 94(1 ) would yield no useful result.

It is urged by M. Bindra that this construction of s. 94
woul d render s. 96 useless for no search warrant could be
i ssued to search

465

for docunents known to be in the possession of the accused.
This may be so, but a general search or inspection can stil
be ordered. As far as the police officer is concerned, he
can use S. 165, Crimnal Procedure Code.

It is not necessary to review all the cases cited before us.
It wll be sufficient if we deal wth the Full Bench
decision of the Calcutta H gh Court in Satya Kinkar Ray  v.
Ni khi | Chandra Jyoti shopadhya(1l), for the earlier cases are
reviewed in it. Three nmain considerations prevailed wth
the High Court : First, that giving s.94 its ordinary
grammatical construction it nust be held that it applies to
accused persons as well as to others; secondly, that there
is no inconsistency between s. 94 and other provisions of
the Code, and thirdly, that this construction would not
make, the section wultra vires because calling upon an
accused person to produce a docunent is not conpelling the
accused to give evidence against hinself. Regarding the
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first |wo reasons, we may point out that these reasons do
not conclude the natter. The H gh Court did not advert to
the inmportance of the words "attend and produce"” in s. 94,
or the background of Art. 20(3). The third reason is
i nconsistent with the decision of this Court in M P. Sharma
v. Satish Chandra(4), and the learned Chief Justice m ght
well have arrived at a different result if he had come to
the conclusion that to call an accused person to produce a
docunent does anount to conpelling him to give evidence
agai nst hinsel f.

We may nention that the construction which we have put on s.
94 was also placed in Ishwar Chandra Ghoshal v. The
Emperor (1), Bajrangi Cope v. Enperor(4), and Rai Chandra
Chakravati v. Hare Kishore Chakravarti(5).

Therefore, agreeing with the Hi gh Court, we hold that s. 94,
on its true construction, does not apply to an accused
person. The result is that the appeal is dismssed.

It is not necessary to give facts in the other appeals
because nothing turns on them  As stated above, the sane
guestion —arises in them The other appeals also fail and
are di sm ssed.

We woul d like to express our appreciation of the assistance
which M. Tatachari gave usin this case as am cus curise
Shah, J. The question which falls to be determned in these
appeals is whether inexercise of the power under s. 94(1)
of the Code of Criminal Procedure a Court has authority to
sumon

(1) [21952] I.L.R 2. Cal. 1066

(2) [1954] S.C.R 1077.

(3) 12 CWN. [016.

(4) I.L.R 38 Cal. 304.

(5 9 1.C b564.

466

a person accused of an offence before it to produce a
document or a thing in his possession. The words of the
cl ause are general: they contain noexpress limtation, nor
do they inmply any restriction excluding the person’ accused
of an offence fromits operation. In ternms the section
aut horises any Court, or any officer . in charge of a police-
station, to issue a sumons or witten order to the person
in whose possession or power such document or - thing is
believed to be, requiring such person to attend and produce
it, at the tine and place indicated in the sumrons or order
The schene of the Code al so appears to be consistent with
that interpretation. Chapter VI of the Code -deals wth
process to conpel appearance. A Court nmay under s. 68 issue
a summns for the attendance of any person, ~whether a
wi t ness or accused of an offence (vide Forns Nos. 1 and 31 :
Sch. V). Section 75 and the succeedi ng sections deal 'with
the issue of warrants of arrest of wi tnesses and  persons
accused of offences. Chapter VII of the Code deals wth
process to conpel the production of docurments and | other
novabl e property and to conpel appearance of the persons
wongfully confined, and general provisions relating to
sear ches. Section 94 confers on a Court power to issue
summons and on a police officer to make an order to any
person demandi ng production of a document or thing believed
to be in the possession of that person. I ndi sputably the
person referred to in sub-s. (2) of S. 94 is the same person
who is sumopned or ordered to produce a docunent or thing.
Sections 96 to 99 deal with warrants to search for docunents
or things. "Me first paragraph of s. 96 authorises the
i ssue of a search warrant in respect of a place belonging to
any person whether he be a witness or an accused person
The inter-relation between S. 94 and the first paragraph of
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s. 96(1) strongly indicates that the power to issue a search
war rant under paragraph one of s. 96(1) is conditional wupon

the person, who it is apprehended will not or would not
produce a thing or docunent, being conpellable to produce it
i n pursuance of a summons under s. 94(1). If under S. 94(1)

a summons cannot be issued agai nst a person accused of an
of fence. a search warrant under s. 96(1) paragraph 1 can
evidently not be issued in respect of a docunment or thing in
his possession. The second and the third paragraphs of s.
96(1) confer power to issue general warrants. The
generality of the ternms of S. 98 which enable specified
Magi strates to issue warrants to search places wused for
certain purposes also ‘indicates that the power nmay be
exercised in respect of any place whether it is occupied by
an accused person or not. The ternms of s. 103 which provide
for the procedure for search of any place apply to,

467

the search of the house of a person accused of an offence or
any ot her person.

Raju, J., against whose judgnent these appeals are filed,
opined that S. 94(1) confers no power to issue a summDns
agai nst an accused person to produce a docunent or thing in
his possession principally on tw grounds : (i) that
Chapters XX to XXI'llI" of the Code do not authorise the issue
of a summons or a warrant agai nst a person accused of an
offence, and (ii) that a direction to attend and produce a
docunent or thing cannot appropriately be made agai nst the
person accused. The first ground has no validity and has
not been relied upon before us for good reasons.

The schenme of the Code clearly discloses that the provisions

of Chapters VI and VIl _which fall in Part |1l entitled
"Ceneral provisions' are applicable tothe trial of cases
under Chapters XX to XXIII. Specific provisions with regard

to the issue of a sumons or warrant to secure attendance of
wi t nesses and accused and production of docunents and things
are not found in Chapters XXto XXIIl because they are
already made in Chapters VI & VIl. Again the use of the
words "requiring himto attend and produce it" indicates the
nature of the command to be contained in the summons and
does not inply that the person to whom the summons is
directed must necessarily be possessed of unrestricted
freedom to physically attend and produce the docunent or
t hi ng denmanded.

In cases decided by the H gh Courts of Calcutta and Madras,
it appears to have been uniformly held that the word
"person” in s. 94(1) includes a person accused of an offence

vi de S. Kondar eddi and another v. Enperor(1); Bissar
M sser v., Enmperor(3); and Satya Kinkar Ray v. N khi
Chandra Jyoti shopadhaya(3). The observations in | shwar
Chandra CGhoshal v. The Emperor (4) to the contrary in

dealing with a conviction for an offence under S. 175 Indi an
Penal Code for failing to conmply with an order under S.
94(1) suffer fromthe infirmty that the Court had not the
assistance of counsel for the State. This Court also -has
expressed the sane view in The State of Bonbay v. Kathi Kulu
Oghad and others("). Sinha, CJ., delivering the judgnent
of the najority of the Court observed

"The accused may have docunentary evidence in

his possession which may throw sone |ight on

t he con-

(1) l.L.R 37 Mad. 112. (2) |I.L.R 41 Cal
261. (3) I.L. R [1951] 2 Cal. 106. (4) 12
C.WN. 1016.

(5) [1962] 3 S.C.R 10.
468
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troversy. If it is a docunent which is not
his statenment conveying his personal know edge
relating to the charge against him he nmay be
called upon by the Court to produce that
docunent in accordance with the provisions of
S. 139 of the Evidence Act, * * *
*
The Ilearned Chief Justice did not expressly refer to the
source of the power, but apart froms. 94(1) of the Code of
Criminal Procedure there is no other provision which enabl es
a Mugistrate to sunmon a person to produce a docunent or
thing in his possession. The observati ons made by the Court
therefore only relate to the power exercisable under S
94(1).
M. Tatachari says that since it is a fundanental principle
of the common | aw of Engl and whi ch has been adopted in our
Crimnal jurisprudence, that a person accused of an offence
shall not be conpelled to discover docunents or objects
which incrimnate hinself, a reservation that the expression
"person" does not include a person charged wth t he
comm ssion_i.e. of an offence” though not expressed is
implicit in S 94(1)-. But the hypothesis that our
Legi sl ature has accepted wholly or even partially the rule
of protection against self-incrimnationis based on no
solid foundation.
I n ’ Phi pson on Evidence, 10th Edn. p. 264 Paragraph 611, the
[imt of the principle of protection agai nst sel f -
incrimnation as applicable in the United Kingdom and the
policy thereof are set out thus :
"No wtness, whether party or stranger is,
except in_the cases hereinafter nentioned,
conpellable to answer any question or to
produce any docunent the tendency of which is
to expose the witness (or the wi fe or | husband
of the wtness),  to any crimnal charge,
penal ty or forfeiture. * * *

In Paragraph 612 it is stated
"The privilege is based on the policy of
encouragi ng persons to - cone forward with
evidence in courts of justice, by -protecting
them as far as possible, from injury, or
needl ess, annoyance, in consequence of so
doing. "
At common |aw a person accused of an offence “enjoyed in
general no immunity from answering upon oath as to - charges
made against him on the contrary such answers ~formed an
essential feature of all the older nbdes of trial, from the
Saxon ordeal .
469
Nor man conbat, conpurgation or wager of law. Later on, a
reaction against the tyranny of the Star Chanmber and High
Conmi ssion Courts set in and the rul e became general that no
one shall be bound to crimnate hinself in any court or _at
any stage of any trial. The privilege was initially clained
only by the defendants, but was |ater conceded to witnesses
al so. The witness was thereby protected both from answering
guestions, and produci ng docunents. |In the case of, crines,
protection was accorded to questions as to the wtness's
presence at a duel, or his comm ssion of bigany, |ibel, or
mai ntenance; in the case of penalties, as to pound breach
or fraudul ent renoval of goods by a tenant. and in the case
of forfeiture, as to breach of covenant to take beer from a
particul ar brewery or to insure against fire or not to sub-
et without licence. (See Phlipson Paragraph 613)..
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In the United States of Anerica where the imunity against
self-incrimnation is constitutional, the Fifth Amendnent

provi des :

"No person .... shall be conpelled in any criminal case. to
be a wi tness against hinself."

By judicial interpretation the rule has received a nmnuch
wi der application. The privilege is held to apply to
witnesses as well as parties in proceedings civil and
crimnal : it covers docunentary evidence and oral evidence,
and extends to all disclosures including answers which by
thensel ves support a crimnal conviction, or furnish a Ilink

in the chain of evidence, and to production of chatte

sought by | egal process.

The rul e of protection against self-incrimnation prevailing
in the United Kingdom or as interpreted by Courts in the
United States of America has never been accepted in |India.
Scattered through the main body of the statute law of India
are provisions, which establish beyond doubt that the rule
has received no countenance in India. Section 132 of the
Evi dence " Act enacts in no, uncertain terms that a wtness
shal | not be excused from answering any questions as to any
matter relevant to the matter in issue in any suit or in any
civil or crimnal proceeding, upon the ground that the
answer to such question will crimnate, or may tend directly
or indirectly to crimnate, such witness, or that it wll
expose, or tend directly or indirectly to expose, such
witness to a penalty or forfeiture  of any kind. Thi s
provision runs directly contrary to the protection against
self-incrimnation as understood in the conmon law in the
United Ki ngdom

Statutory provisions have also been nmade which conmpel a
person to produce information or evidence .in proceedings
whi ch
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may involve inposition of penalties against him e.g., under
S. 45-G & s. 45-L of the Banking Conpanies Act, 1949 as
amended by Act 52 of 1953 provision has been made for public
exam nation of persons against whoman inquiry “is / made.
Provisions are also made wunder . s. 140 of -the /Indian
Conpani es Act, 1913, s. 240 of the Conpani es Act, 1956, s.
19(2) of the Foreign Exchange Regul ations, s. 171-A of the
Sea Custons Act 8 of 1878, s. 54-A of the Calcutta Police
Act, s. 10 of the Medicinal & Toilet Preparation Act 11 of
1955, s. 8 of the Oficial Secrets Act 19 of 1923, s. 27 of
the Petroleum Act 30 of 1934, S. 7 of the ~Public Ganbling
Act 3 of 1867, s. 95(1) of the Representation of the People
Act 43 of 1951 to nention only a few-conpelling persons to
furnish information which may be incrimnatory or expose
them to penalties. Provisions have al so been made  under
di verse statutes conpelling a person including an accused to
supply evidence against hinmself. For instance, by's. 73 of
the Evi dence Act, the Court is authorised in order to ascer-
tain whether a signature, witing or seal is that of the
person by whomit purports to have been witten or made, to
direct any person present in Court to wite any words  or
figures for the purpose of enabling the Court to conpare the
words or figures so witten with any words or figures
alleged to have been witten by such person. It has been
held that this power extends to calling upon an accused
person to give his witing in Court and nake it avail able
for conparison by an expert : King Emperor v. Tun Haing(l)
and Zahuri Sahu v. King Enperor(2 ).

Section 4 of the Ildentification of Prisoners Act, 1920,
obliges a person arrested in connection with an offence
puni shable with rigorous inprisonnent, if so required by a
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police officer to give his neasurenents. Section 5 of the
Act authorises a Magistrate for the purposes of any
i nvestigation or proceeding under the Code ,of Crinina

Procedure, 1898, to order any _person to be produced or to
attend at any time for his measurements or photograph to be
taken, by a police officer. Simlarly under S. 129-A of the
Bonbay Prohibition Act, 1949, the Prohibition Oficer is
authorised to have a person suspected to be intoxicated,
medi cal | y exam ned and have his bl ood tested for deternining
the percentage of alcohol therein. Ofer of resistance to
production of his body or the collection of blood may be
overcome by all neans reasonably necessary to secure the
producti on of such person or the exam nation of his body or
the collection of blood necessary for the test. Section 16
of the Arns Act Il of 1878 requires a

(1) [1923] 1 tan. 759, F.B

(2) [1927] 6 Pat. 623.
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person possessing arnms, amunition or mlitary stores, when
such possessi on has become unl awful to deposit the sane at
the nearest police station, and s. 32 of that Act requires
all person possessing arnms of ‘which a census is directed by
the Central Governnent to furnish to the person enpowered
such information as 'he requires. There are also provisions
in the Mbtor Vehicles Act 4 of 1939 like 'ss. 8 7 (1) & (2),
88 and 89 which require a person to furnish information even
about his own conplicity in the conmission of an offence.
It is wunnecessary 'to multiply -instances of statutory
provi sions which inpose a duty to give information even if
the giving of information may involve the  person giving
information to incrimnate hinmself. These provisions are,
prima facie, inconsistent with the protection against self-
incrimnation as recognised under the common |aw. of the
United Kingdomor in the constitutional protection conferred
by the Fifth Amendnent of the Anerican Constitution.

The Evidence Act and the Code of Criminal Procedure were
enacted at a tine when the primary ai mof the Governnment was
to mamintain |aw and order. The Legislature was ‘nerely a
branch of the executive governnment; and was not in the very
nat ure of things concerned with the liberty  of t he
individual. 1t would therefore be difficult to assune that
the rulers of the tine incorporated in the Indian system of
law every principle of the English conmon |aw concerning
i ndividual liberties which was devel oped after a grim fight
in the United Kingdom In the matter of incorporation of
the rule of protection against self-incrinnation, both
authority and | egislative practice appear to be agai nst such
i ncor porati on.

In this connection it is pertinent to point out. that the
provisions relating to the production of docunents were for
the first time introduced in the Code of Criminal “Procedure
by Act 10 of 1872. These special provisions were presunably
thought necessary to be introduced because of the ' severe
criticism made by the Calcutta H gh Court of the Collector
and Magistrate of a District in Bengal in Queen v. Syud
Hossain Ali Chowdry(1l). It was intended thereby to state in
words which were clear the extent of powers which were
conferred wupon crimnal courts and police officers in
respect of search of documents or other things. The history
of the provisions relating to orders for production and
searches is set out in In re Ahned Mahoned(2) by Ghose, J.,
at pp. 137-138. After observing that the "party" referred
to in S. 365 (which invested a Magi strate with power to
i ssue a sumons

(1) I.L.R 15 Cal. 110.
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Supp./ 65-14
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to produce docunents) "nmight be, as it is obvious, either
the accused hinself, or a third party and the Legislature in
1872. thought it right tolay it down in clear terns that
any | party may be conpelled to produce docunments for the
purpose of any investigation or Judicial proceedings, the
| earned Judge quoted fromthe record of the speech of the
Li eutenant CGovernor a passage, of which the following is
materi a
"The prevailing ideas on the subject of
crimnal |aw had been sonmewhat affected by the
English Iaw, and the departures fromthe rules
of the English law which the Conmittee
reconmended were founded on this ground, that
many of the prom nent parts of the English |aw
were based on political considerations, the
object of those famliar rules of crimnal |aw
being not to bring the crimnal to justice,
but~ to protect the people from a tyrannica
Government, * * ~*_ ~°Not only were
those provisions now unnecessary in England,
but they were especially out of place in a
country where it was not pretended that the
subj ect enjoyed * * liberty * * * and it was
not intended to introduce rules into the cri-
m nal |aw which were designed with the object
of securing the liberties of the people. That
being so * * they might fairly get rid of sone
of the rules, the "object of = which was to
secure for the people that jeal ous protection
which the English | aw gave to the accused. It
seened * * that they were not bound to protect
the crimnal according to any Code of fair
play, but that their object should be to get
at the truth, and anything which would tend to
elicit the truth was regarded by the Committee
to be desirable for the interests of the
accused if he was innocent, for those of the
public if he was guilty. * * * *for instance,
* * did not See why they should not get a nan
to crimnate hinself if they could; why -they
shoul d not do all which they could to get the
truth from him why they should not cross-
guestion him and adopt every other _means,
short of absolute torture to get at the truth.

* xn
In construing the words used by the Legislature, speeches on
the floor of the Legislature are inadmissible. .| do not

refer to the speech for the purpose of interpreting the
words used by the Legislature, but to ascertain t he
hi storical setting in which the statute which is parent to
S. 94(1) cane to be enacted. The judgment of the H gh Court
of Calcutta, was followed by the sonmewhat
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vi ol ent reaction of the executive expressed through the head
of the Governnent, and enactment of the statute which prim
facie reflected the sentinents expressed. It appears that
the Legislature of the time, which was nothing but the
executive sitting in a solemm chanber-set its face against
the rul e against self-incrimnation being introduced in the
| aw of India.

Opinion has for a long tine been divided on the question
whet her the principle of self-incrimnation which prevailed
in the United Kingdomthe reason of the original source of
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the rul e having di sappeared tends to defeat justice. On the
one hand it is clainmed that the protection of an accused
against self-incrimnation pronotes active investigation
from external sources to find out the truth and proof of
all eged or suspected crinme. It is <claimed that t he
privilege in its application to witnesses as regards ora
testinmony and production of docunents affords to them in
general a freedomto cone forward to furnish evidence in
courts and be of help in elucidating the truth in a case,
with materials known to themor in their possession. On the
one hand, there are strong advocates of the viewthat this
rul e has an undesirable effect on the |l arger social interest
of detection of crime, and a doctrinaire adherence thereto

confronts the State with overwhelming difficulties. It is
said that it is a protector only of the crimnal I am not
concerned to enter upon a discussion of the relative nerits
of these competing theories. The Court’s function is

strictly to ascertainthe law and to administer it. A rule
continuing to remain on the statute book whatever the
reason, which induced the Legislature to introduce it at the
i nception, may not be discarded by the Courts, even if it be
i nconsistent with notions of a |later date : the renmedy lies
with the Legislature to, nodify it and not with the Courts.
There is one nore ground which nmust be taken into considera-
tion. The interpretation suggested by M. Tat achar
interferes with the snpboth working of the schene of the
related provisions of the Code of Crimnal Procedure.
Section 94, prinma facie, authorises a Mgistrate or a police
officer for the purposes of any investigation, inquiry,
trial or other proceeding to call upon any person in whose
possession or power a docunent or thing is believed to be,
to direct him to attend and produce it at ~the ‘tine and
pl acer stated in the summons or order. Paragraph 1  of s.
96(1) provides that where any Court has reason to | believe
that a person to whom a sunmons or order under s. 94 has
been or m ght be addressed, will not produce the docunment or
thing as required by such sumons (or requisition, the Court
nmay i ssue a search warrant.
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If S. 94(1) does not authorise a Magistrate to issue a
summons to a person accused of an offence for the production
of a docunment or thing in his possession, evidently in
exerci se of the powers under S. 9 6 ( 1) no warrant may be
i ssued to search for a docunent or thing in his possession
Par agraphs 2 and 3 are undoubtedly not related to s. 94(1).
But under paragraph 2 a Court may issue a  search  warrant
where the document or thing is not known to the Court to be
in the possession of any person; if it is knowm to be in the
possessi on of any person paragraph 2 cannot be resorted to.
Again, if the interpretation of the first paragraph that a
search warrant cannot issue for a thing or docunent in the
possession of a person accused be correct, issue of a
gener al warrant under the third paragraph which may
authorise the search of a place occupied by the accused  or
to which he had access would in substance anount to
circumventing the restriction inplicit in paragraph one.
Nature of the power reserved to investigating officers by s.
165 of the Code of Criminal Procedure nmust also be
consi der ed. That section authorises a police officer in
charge of an investigation having reasonable grounds for
believing that anything necessary for purposes of an
investigation into any offence which he is authorised to
investigate may be found in any place within the limts of
the police station, and that such thing cannot be otherwi se
obtained w thout undue delay, to record in witing the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 16

grounds of his belief and specify in such witing, the thing
for which search is to be nmade, and to search, or cause
search to be nade, for such thing in any place within the
l[imts of such station. Section 94(1) authorises a police
officer-to pass a witten order for the production of any
docunent or thing fromany person in whose possession or
power the docunent or thing is believed to be. [If S 94(1)
does not extend to the issue of an order agai nst an accused
person by a police officer, would the police officer in
charge of the investigation, be entitled to search for a
thing or docunent in any place occupied by the accused or to
whi ch he has access for such docunent or thing ? To assune
that the police officer in charge of the investigation my
in the course of investigation exercise power which cannot
be exercised when the Court issues a search warrant woul d be
wholly illogical. To deny to the investigating officer the
power to search for a docunment .or thing in the possession of
a person accused is to nake the investigation in many cases
a farce. Again, if it be held that a Court has wunder the
third paragraph of S. 96(1) power to issue a general search
warrant, —exercise of the power would make a violent
infringenent of the protection against self-incrimnation

as understood in the United Kingdom because
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the Courts in that country frowned upon.the issue of a
general warrant for search ,of a document or thing : Entick

v.Carrington (1).
On a review of these considerations, in nmy viewthe rule of
protection against self-incrimnation as understood in the

"Uni ted Ki ngdom has not been accepted in India. It does not
apply to civil proceedings or to proceedings which involve
i mposition of penalties or forfeitures. By express

enactnments w tnesses at trials are not to be excused from
answering questions as to any relevant matter in issue on
the ground that the answer may incrimnate such witness or
expose himto a penalty. It is open to the State to cal
for information which nay incrimnate the person giving
information and under certain statutes an obligation is
i mposed upon a person even if he stands in danger of ' being
subsequently arraigned as accused, to give information in
respect of a transaction with which he is ~concerned.
Provision has been made requiring a person accused of  an
offence to give his handwiting, thunb nmarks, finger
i npressions, to allow nmeasurenents and photographs to - be
taken, and to be conpelled to subnmit hinself to ~examination
by experts in nmedical science. To hold, notwithstanding the
apparently w de power conferred, that a person accused of an
of fence may not in exercise of the power under s. 94(1) be
call ed upon to produce docunents or things in his
possession, on the assunption that the rule of protection
against self-incrimnation has been introduced -in our
country, is to ignore the history of legislation and
judicial interpretation for upwards of eighty years.

It was for the first time by the Constitution under  Art.
20(3), that a limted protection has been conferred upon a
person charged with the conmm ssion of an offence against
self-incrimnation by affording him protection agai nst
testinonial compulsion. The fact that in certain provisions
like ss. 161, 175, 342 and 343 of the Code of Crinina
Procedure limted protection in the matter of answering
guestions which mght tend to incrimnate or expose himto a
crimnal charge or to penalty or forfeiture has been grant-
ed. may indicate that in the interpretation of other
provisions of the Code, an assunption that the protection
agai nst self-incrimnation was inplicit has no place.
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Failure to conply with an order under s. 94 of the Code of
Crimnal Procedure may undoubtedly expose a person to pena
action wunder s. 485 of the Code, and he nay be prosecuted
under s. 175 of the Indian Penal Code. In my judgnent,
refusal to produce a docunent or thing on the ground that
the protection

(1) 19 Howell, St. Tr. 1029.
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guaranteed by Art. 20(3) would since the enactnment of the
Constitution be infringed thereby would be a reasonable
excuse for non-production within the neaning of s. 485 of
the Code of Crimnal Procedure, and an order which is in
violation of Art. 20(3) requiring the person to produce a
docunent woul d not be regarded as |lawful within the neaning
of s. 175 of the Indian Penal Code. But, apart from the
protection conferred by Art. 20(3), there is no reservation
which has to be inplied in the application of s. 94(1).

1 must nention'that in this case, we are not invited to
decide! whether s.94(1) infringes the guarantee of Art.
20(3) of. _the Constitution.” That question has not been
argued before us, and | express no opinion thereon. Whether
in a given case the guarantee of protection agai nst
testinonial conpul sion under Art. 20(3) is infringed by an
order of a Court acting in exercise of power conferred by s.
94(1) rmust depend upon-the nature of the docunent ordered to
be produced. |f by summoning a person who i's accused before
the Court to produce docunents or things he is conpelled to
be a wtness against hinself, “the sumobns and al

proceedi ngs taken ‘thereon by order of the Court wll be
voi d. This protection nmust undoubtedly be made effective,
but wthin the sphere delimted by the judgnment of this
Court in Kathi Kalu Oghad’'s case(2). It needs however to be
af firmed that the protection against what is call ed
testi noni al compul si on under Art. 20(3) is agai nst
proceedings in Court : it does not apply to orders which nmay

be made by a police officer in the course of investigation
The Court cannot therefore be (called upon to /consider
whet her the action of a police officer calling upon a person
charged with the comm ssion of an offence to produce a
docunent or thing in his possession infringes the guarantee
under Art. 20(3) of the Constitution
In ny view the appeals should be allowed and the reference
made by the Sessions Judge shoul d be accept ed.

ORDER
In accordance with the Opinion of the Majority these Appeal s
are di snm ssed
(1) [1962] 3 S.C R 10.
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