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PETI TI ONER
S.G P. COW TTEE

Vs.

RESPONDENT:
M P. DASS CHELA (DEAD) BY LRS

DATE OF JUDGVENT: 30/ 04/ 1998

BENCH
G N. RAY, M SR N VASAN

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT
SRI NI VASAN, J.
Leave granted.
2. This proceeding ‘has its origin in an application by 60
persons claimng to be worshippers of Gurudwara Dera Lang
Shri GQuru Granth Sahib situate within the revenue estate of
village Sardararh, Tehsil and District Bahatinda under
Section 7(1) of the Sikh Gurudwara Act 1925 (hereinafter to
be referred to as the ‘Act’). Under the provisions of sub-
section (8) of Section 7 of the Act, the Governor of Punjab
issued a Notification No. 1301- GP dated 7th August 1984
published in the Governnment gazette alongwith a /list or
rights, titles and interests in properties said to'belong to
the said Gurudwara. One Mihant Puran Dass filed petition
under Section 8 of the Act with the State Governnent which
was forwarded under Section 14 (1) wof the Act to the Sikh
Gurudwar as Tribunal, Punjab at Chandi garh. Mahant Puran Dass
claimed that the institution was not a Sikh Gurudwara but it
was a Dera of Udasi Sadhus. The Tribunal inpleaded the
appel l ant herein as party respondent in the said petition
Evi dence as adduced by both the parties. The Tribunal have
that Mahant Puran Dass was not a hereditary office hol der
and had no locus standi to maintain a petition under Section
8. The Tribunal also held that he institution in question is
a Sikh Qurudwara within the anbit of Section 16 (2)(iii) of
the Act.
3. Aggri eved thereby, Mhant Puran Dass filed an appea
under Section 34 of the Act before the H gh Court or Punjab
& Haryana. As per the requirement of the said Section the
appeal was heard by two | earned Judge of the Court. One of
them nanely Justice K S. Tiwana agreed wth the Tribuna
and held against the appellant. The other |learned Judge,
nanmely, Justice Yadav took a contrary view and held that the
appellant in the Hgh Court was a hereditary office hol der
and that the |Institution in question was not a sikh
gurudwara. In view of the difference of opinion, the case
was referred to a third Judge. Justice J.V. GQupta concurred
with the opinion expressed by Justice Yadav and held that
the appeal should be allowed. Consequently the appeal was
allowed and the order of the Tribunal was set aside. It
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shoul d be nentioned here that during the pendency of the
sai d appeal, Mhant Puran Dass died and in his place Mahant
Bhagwant Dass who was his chela came on record as |ega

representative.

4. The appel |l ant has preferred this appeal challenging the
correctness of the judgnment of Justice Gupta concurring with
that of Justice Yadav. During the pendency of this
proceedi ng the respondent Mahant Bhagwant Dass died and in
hi s place Mahant Pritam Dass has been substituted.

5. Learned counsel for the appellant has advanced three
mai n contentions:

(a) The matter should not have been referred to a third
Judge in the H gh Court and such reference is violative of
Section 98 (2) of the Code of Civil Procedure. According to
himthere was no point-of |aw which arose for consideration
and in any event no point of law was framed or stated by the
| earned Judges who expressed different opinions. In as much
as the matter “was referred to a third Judge without
following the procedure in Section 98 (2) CP.C. the
reference to the third Judge was a nullity and the appea

before the High Court ought to have been disnissed as there
was no nmjority taking a view different from that of the
Tri bunal

(b) Secondly, it s argued that Mahant. Puran Dass was a
hereditary office holder and had no | ocus standi to naintain
the petition under Section 8 of the Act.

(c) The third contention is that the Institution is a Sikh
GQurudwara and there'is overwhel ming evidence on record to
prove the sarne.

6. At the outset, Jlearned counsel for the appellant
submitted that even wi thout —considering any of the above
three contentions, the judgrment of thethird Judge, nanely,
Justice CGupta deserves to be set aside inlimne as he h as
not considered the materials on record independently and he
has only expressed his concurrence with the judgnent of
Justice Yadav wthout giving any reason therefor. No doubt
the judgenment of judgnent of Justice Gupta is not a 'detailed
one and it does not refer to the evidence al aborately but
the | earned Judge has referred to the crux of the natter and
expressed his opinion concurring wth Justice Yadav. Wile
dealing with the first guestion wth regard to the |ocus
standi of WMahant Pruan Dass the |earned Judge has referred
tothe principle laid down by a Full Bench of the Punjab &
Haryana Hi gh Court in Mahant Dharam Dass Chel a Kar am Prakash
Versus Shiromani  Gurdwaran Prabandhak Committee AR 1987
Punjab & Haryana 64 and pointed out that succession to
Mahant ship was fromguru to chela and therefore Puran Dass
was a hereditary office holder. Simlarly on the second
guestion, the | earned Judge has made particular reference to
Ex. R-14 which is the crucial docunent being the title deed
of the Institution and on the basis of the entries therein
hel d the Institution is not a Sikh Gurudwaras. Hence, the
criticismmade by the |earned counsel for the appellant is
not accept abl e.

7. As regards the applicability of Section 98 (2) C P.C. ,

it is rightly pointed out by learned counsel for the
respondent that the contention was not raised at any stage
before the arguments in this appeal. It has not been raised
even in the Special Leave Petition. There is also no nerit
whatever in the said contention. The provisions of Section
98 (3) have obviously been overl ooked by | earned counsel for
the appellant. As per that sub-section, nothing in Section
98 shall be deened to after or otherwise affect any
provision of the Letter Patent of any Hi gh Court. Admittedly
the H gh Court or Punjab has Letters Patent. C ause 26 of he
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Letters Paten provides that in the event of difference of
opi nion between two Judge as to the decision to be given on
any point it shall be head upon that point by one or nore
of the other Judges and the case nust be decided on the
basis of the majority opinion. Qur attention has been drawn
to the judgment of the H gh Court of Punjab & Haryana in
Mahant Swarn Dass Versus Shiromani Gurdwara Prabandhak
Conmittee AIR 1981 Punjab & Haryana 110 and the follow ng
rulings of various Hgh Courts taking the view that the
provi sions of Section 98, C.P.C. are not applicable to H gh
Courts which are governed by Letters Patent and a matter can
be referred to a third Judge on a difference of opinion
bet ween two Judges even on a point of fact:

(i) (I'nmdisetti) Dhanaraja and anot her versus Mtila
Daga and anot her Al R 1929 Madras 641:

(ii) MD. Puri & Sons-Versus Lyons Cinena Ltd. AR 1933
Lahore 648:

(iii) Pritam Dass Versus Mst. Akbari and other AIR 1973
Madhya' Pradesh 224:

(iv) Sushila Kesarbahi~ and others Versus Bai Lilava
and others AR 1975 Guj arat 39:

(v) Rulia Devi and others versus Raghunath Prasad AR
1979 Patna 115 : and

(vi) Sm. Jayanti Devi Versus Sri Chand Mal Agrawal and
others AIR 1984 Patna 296. W agree wi'th those ruling and
hold that the reference to Justice Gupta in this case on a
di fference of opinion between Justice Tiwana and Justice
Yadav is not in any way vitiated an does not suffer from any
infirmty. There is . no merit whatsoever in_ the first
contention of the |earned counsel” for the appellant which is
her eby rejected.
8. The second question to be considered is whether Mahant
Puran Dass was a hereditary office holder. Section 2 (4)(iv)
of the Act defines hereditary office to nmean an office the
succession to which before the first day of January 1920 or
in the case of extended territories before the first day of
Novermber 1956, as the case may (be devolved according to
hereditary rights or by nomination by the office-holder for
the time being and hereditary office holder nmeans the hol der
of the hereditary office. There is anple evidence on record
inthis case to the effect that office of Mahant devol ves
for guru to chela. 1t a Mahant has several chel as and does
not nom nate one of themto be the next office-holder the
Bhek congregates and nomi nates one of t he chelas to be the
next Mahant. This Custom or usage as it may be called has
been in vogue with reference to this Institution for quite a
long tine. Ex. R 14 itself contains the follow ng Pedigree
table :
By Caste : Sadh Udas
Khem Dass
Amar Dass
Jodha Ram
Har sewak Ram
Gai n Dass
Jawahar Dass
After Jawahar Dass his chela Puran Dass succeeded. \Wen he
passed away, his chela Bhagwant Dass was nom nated and on
his death his chela Pritam Dass became the Mahant. Thus the
office of Mahant was devolving from guru to chela in
accordance with an established usage and custom
9. The necessary averments have been clearly nmde in
Par agraphs 3 and 4 of the petition filed by Puran Dass under
Section 8 of the Act. In support of the said pleading, nine
wi t nesses have been exam ned including Puran Dass. That
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evi dence has been accepted by Justice Yadav and Justice
Gupta. W do not find any error in their doing so. Nothing
has been elicited in the cross-examnation so as to
discredit their evidence. The only argunent advanced on
behal f of the appellant 1is that the requirement of Section
2(4)(iv) are not satisfied in the present case. According to
| earned counsel under the said Section there should be a
devol ution by hereditary succession or nomnation by the
office holder for the time being. According to |earned
counsel, the nomination of a chela by the bhek after the

death of office holder will not fall within the scope of the
succession; not can it be said to be hereditary succession
10. W are unable to accept the said contention. It has

been held in several cases that if succession to the office
of Mahant is in accordance with a particular schenme or a
definite usage or custom it will be case of hereditary
successi on.
11. In Amar Dass Cchela Jai Ram Dass of Nabha Versus The
Shi romani gur dwar a Prabandhak Commttee AIR 1978 Punjab &
Haryana 273, a Division Bench of ‘the H gh Court to which
Justice Tiwana was a party observed that appoi ntnent by Bhek
could be one of the nethods of hereditary succession

In Mhant Dharam Dass Chela Karam Prakash Versus
Shiromani Gurdwara Prabandhak Conmittee:  AIR 1987 Punjab &
Haryana 64 (F.B.) a Full Bench of the Punjab & Haryana Hi gh
Court held that the ahantship had devolved from guru to
chela in that case and it was hereditary succession and the
of fice hol der was hereditary office hol der
12. The matter could be viewedin a different manner al so.
VWen the WMhant dies the rightt to the office devolves
admttedly on his chelas. Itis not in disputeinthis case
that it is only a chela of the previous mahant who can
succeed himas a nahant. The right of succession devol ves on
all the chelas and one anong them who i s nhom nated to be the
next mahant by the Bekh is none the |less a person on whom
the right to succession has devolved. Thus he is also a
hereditary office holder. It 1is(in evidence that normally

the seniornost chela will be nomnated unless he is found to
be unfit.
13. Learned counsel for the appellant has drawn our

attention to the judgment of the Full Bench or Five Judge of
the Punjab & Haryana H gh Court in Mihant Tehal Dass Versus
Shiromani Gurdwara Prabandhak Committee I|.L.R 1979 (2)
Punjab & Haryana 131. It has been held in that case that in
a petition under Section 8, the Tribunal has to decide in
the first instance the 1ocus standi of the petitioner and
hol d whether the petition is maintainable or not. The said
deci sion does not help the appellant in his contention that
Puran Dass was not a hereditary office holder. In the fact
and circunstances of the case we hold that Puran Dass was a
hereditary office holder and the view taken by Justice Yadav
and Justice Gupta is correct.

14. The next question to be considered is whether the
Institution is a Sikh Gurudwara. The Tribunal has held that
the Institution satisfies the requirenments of S.16 (2) (1)
of the Act. Under that sub-section two conditions nmust be
satisfied : (1) The Institution was established for use by
Si khs for purpose of public worship; (2) The Institution was
used for such public worship by Sikhs both before and at the
time of the presentation of the petition under Section 7 (1)
of the Act. Unless both conditions are fulfilled, the
Tri bunal cannot declare it to be Sikh Gurudwara.

15. In Lachhnan Das and others versus Atma Singh and ot hers
AR 1935 Lahore 666 it was held that both matters shoul d be
proved separately and when user of the Institution only has
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been established, it is not a necessary inference that it
was established for the purpose of public worship by the
Si khs.
16. It is quite evident fromthe | anguage of Section 16 (2)
that the burden of proving an institution to be a Sikh
GQurudwara is on the person who asserts the sarme.
Significantly in this case, none of the sixty persons who
presented t he petition wunder Section 7 (1) has chosen to
ent er the witness box and give evidence in support
therefore. There is no explanation for the sane. The ora
evi dence adduced on behal f of the appellant has not inspired
even the Tribunal. Al that is relied on by the appellant is
the entry in Janabandi 'Register and nutation register. The
entries in those registers are to the effect that Dera Guru
G anth Sahib is the owner. Those entries can hardly prove
either the purpose of establishment of the institution or
the use thereof before and at the tinme of the petition under
Section 7(1) of the Act. Tiwana, J. has hinself pointed out
that the ~ appellant herein who was the respondent before him
was not in a position to furnish any direct evidence that it
is a Sikh Gurudwara.
17. On the other hand, the entires in Ex. R-14, containing
the proceedings of the Settlement conm ssioner held in 1903
prove beyond doubt that “the institution is not a Sikh
GQurudwara. Columm /2 thereof shows that the original donor
was Sardar Jodh Singh Saboke and the donee was Khem Dass
Faqir Udasi. Colum 9 refers to Qru Ganth Sahib (Dera
Lang, under the managenment of Jawahar Dass, Chela Gain Dass
Udasi of the village. Columm 20 contains the report of the
Superintendent. That shows that ~ the nuafi ~was granted by
Sardar Jodh Singh of Sobo for expenses of the buil ding of
Sawara GQuru Granth Sahib. The opinion of “the Assistant
Settlement Oficer is set out in Colum 21.” The order of the
Settl ement Conmissioner dated 1.5.1903 in Colum 22 reads
thus : "Miafi as detailed continued to the Lang Dera in the
name of the custodian for the time being". Thus it is clear
that the institution was not established for use by sikhs.
18. Learned counsel for the appellant submts that Ex. R 13
is earlier in point of time to Ex. R-14 and the entries
therein support the appellant’s case. W find that Ex. R 13
does not contain any relevat matter. Ex. R 14 evidences the
proceedi ngs of Settlenment Commi ssion whichis an Act  of
State and in the face of it, the docunents relied on by the
appel l ant do not have any val ue.
19. In a perusal of the records, we find that the follow ng
facts are proved

(a) The original grant was to an individual who bel ong
to udasi sect. (Ex. R-14).

(b) All  Mahants of this institution have been Udas
Sadhus (Para 16 of the Tribunal’'s order).

(c) Succession to Mahantship is from Guru to Chel a.

(d) Several Samadhis exist on the property which are
objects of worship. (PW9 and PW16).

(e) Shradhs are perfornmed and Ram Navam festivals are
cel ebrated. Gola Sahib and Murti of Baba Siri Chand are
wor shi pped. (PW 10).

(f) There is no N shan-Sahib.

(g) No proof of public worship by sikhs.
20. The appellant relies on the evidence that the Guru
Granth Sahib is worshipped. That circunmstance al one i s not
hel pful to the appellant. It is contended by the appellant
that the oral evidence of the wtnesses exanined by the
respondent were disbelieved on sone points by Yadav, J. and
they ought to have been disbelieved conpletely. There is no
substance in the contention. It is open to any Court to sift
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the deposition of any wi tness and accept a part thereof
while rejecting the other part.
21. In Shiromani Gurudwara Prabandhak Comm ttee and ot hers
versus Harcharan Singh, air 1934 Lahore 1. a Division Bench
hel d that where a grant was nade to an Udasi sadh so that he
m ght found a village in a desolute place and establish a
| angar for feeding sadhus, the |and or nuafi was not granted
to a Gurudwar a.
22. In Bawa |shar Dass and others versus Dr. Mhan Singh an
d others AIR 1939 Lahore 239, the Court found that mahants
of the institution were all along udasis and cerenonies
observed by wudasis and Hi ndus were performed. On those
facts, the Court held that it was not a sikh gurudwara and
that the nere fact that Guru Granth Sahib was read there did
not make it a Sikh Gurudwara.
23. In Pritam Das Muhant versus Shiromani CGurudwara
Par bandhak Conmittee (1984) 2 - S.C.C. 600 this Court held
that the central object of worship in a gurudwara is Shr
GQuru Granth Sahib and sine qua non.is that Guru Granth Sahi b
shoul d " be established there and wor shi pped by t he
congregation and that there should be a ‘N shan-Sahib’. The
Court held that the follow ng aspects thensel ves negatived
the institution beinga gurudwara.

(a) there were samadhis on the prem ses;

(b) there were idols and photos of Hndu deities as
al so of Baba Siri Chand;

(c) Bhai Bhagtu was an udasi saint and;

(d) Succession was fromguru to chel a.
24. In Sikh Gurudwara Parbandhak Comm ttee Anritsar versus
Mahant Kirpa Ram and others : (1984) 2 S.C.C: 614 this Court
held that were an Institution was established by a foll ower
of udasi sect to comenorate the nmenory of- his guru and
successi on of mmhantship was guru to chela, the institution
was not a sikh institution. The Bench has el aborately dealt
with the requirements of Section 16(2) (iii) of the Act and
poi nted out the distinction between the sikhs and udasis.
The Bench quoted with approval a/passage in the judgnent of
the Privy Council in Hem Singh versus Basant Das, AR 1936
P.C. 93 wherein the distinction between udasis and si khs was
clearly recognized. The Bench pointed out that while the
udasi s generate the sikh scriptures they also keep the old
H ndu practi ces.
25. On analysing the materials on record in this case, we
find that the institution question is not Sikh Gurudwara.
The order of the Tribunal has been rightly set aside by the
High Court. There is no nerit in this appeal and it is
hereby di sm ssed. There will be no order as to costs.




