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PETI TI ONER
V. A. RAVAN

Vs.

RESPONDENT:
K V. JOHN & ORS

DATE OF JUDGVENT: 12/ 02/ 1998

BENCH
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

The applications for inpleadnent are rejected.

By Notification dated 2.2.1971, the Kerala State Public
Service Conmission ‘invited applications for appointnment to
the posts of  Junior Engineers in the Kerala State
Electricity Board. This Notification was issued pursuant to
the request received fromthe Kerala State Electricity Board
for making selections by direct recruitnent to the posts of
Juni or Engineers. It is an accepted position that the posts
of Junior Engineers are to be filled in the follow ng
manner: 50% by promotion and 50% by direct recruitnment. CQut
of the posts to filled by direct recruitnment, 40% were to be
filled by inviting applications fromthe open market while
10% were to be filled by inviting applications from
departmental candi dates who nay be qualified for that post.

Accordingly the said Notification was issued inviting
applications for the posts of Junior Engineers by direct
recruitnment. By subsequent Notification of 22.3.1971 i ssued
by the Kerala Public Service Comssion, it was clarified
that departnental candidates who are conpeting for the 10%
posts in the direct recruitment category will also have to
make applications as per the earlier Notification

The Kerala State Electricity Board Addressed a letter
to the Public Service Conm ssion explaining its urgent need
for filling the posts of Junior Engineers and requested the
Public Service Conmission that since the applications from
the departmental candidates were few and the applications
fromthe open nmarket were over 900. the Public Service
Conmi ssion coul d sel ect the departmental candidates first so
that some posts of Junior Engineers could be manned in a
shorter tinme. Acceding to this request, the Public Service
Conmi ssion prepared on the basis of interviewthe select
list of departnmental candidates in the 10% quota. The advice
letter dated 4th of June, 1971 from the Public Service
Conmi ssion to the Secretary, Kerala State Electricity Board
after giving a list of the selected candi dates states, inter
alia, in paragraph 2:-

"The advice of these 12 candi dates

will be provisional and their inter

se seniority vis-a-vis the open
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market candidates will be fixed
only after the finalisation of the
ranked list of open mar ket

candi dates and after advising them

agai nst the 40% vacancies allotted

to them"™

In the body of the said letter also, the Public Service
Commi ssion has referred to the fact that each candidate
named in the letter has been informed of the selection to
the Kerala State Electricity Board. Accordingly the
appoi ntnent letters were issued to the depart ment a
candi dates so selected. A sanple letter which was issued to
the original Petitioner NO 5 and the present Respondent
No.1l dated 17.6.1971 clearly states that he is appointed as
Acting Junior Engineer (Electrical) in pursuance of the
advice dated 4.6.1971 of the Kerala Public Service
Conmi ssi on.

The open category candidates were selected by the
Kerala Public Service Commssion after conducting the
witten '‘examination and the interview Their 1list was
prepared by the Kerala Publ'ic ~Service Conm ssion on
15.10.1971. In their ~case also, the Public Service
Conmi ssion issued a |etter dated 23.10.1971 addressed to the
Kerala State Electricity Board forwarding the nanes and
stating that their appointnents were provisional and their

inter se seniority vis-a-vis departnmental candidates will be
fixed thereafter. | After the finalisation oft the list of
candi date, the Public Service Conmi ssi on . prepared a
seniority list of —all the candidates so selected. In
prenaring this |Ilist, the Public- Service Conm ssion has al so

required to take into —account reservations in favour of
Schedul ed Castes. Schedul ed Tribes and backward classes and
ot her reserved category candidates under Rules 14 to 17 of
the Kerala State and Subordi nate Services Rules. As between
the open cat egory candi dat es and t he departnment a
candi dates, since the ratio was 1:4, their inter se
seniority was fixed by the Public Service Conm ssion by
putting the departnental candidate at Serial No.1 foll owed
by four open category, candi dates and thereafter again by a
departrental candidate and so on. The final advice of the
Public Service Conmission to the Kerala State Electricity
Board is by their letter of 18.1.1973 by which the Keral a
Public Service Conmission forwarded the conbined [list of
candidates in their order of seniority fromthe open narked
and from the departnent to the posts of ~Junior Engineer
(Electrical) after taking care of reservations prescribed.

Thereupon the present respondent nos. 1-5 filed a wit
petition before the Kerala H gh Court challenging the
fixation of their seniority as advised by the Keral a Public
Servi ce Conmi ssion. They contended that they were senior to
the open market candidates and other reserved  category
candidates in view of the fact that their appointnments were
make earlier. The Wit Petition was dism ssed by a | earned
Singl e Judge of the Kerala Hi gh Court. However, in appeal,
the Division Bench of the Kerala Hi gh Court has upheld their
contention. Hence, the present appeal has been filed.

The Division Bench of the Kerala Hi gh Court has pl aced
enphasis on Rule 27(c) of the Kerala State and Subordinate
Services Rules. The material part of Rule 27(c) is as
fol | ows:

"Not wi t hst andi ng anyt hi ng cont ai ned

in clauses (a) and (b) above, the

seniority of a person appointed to

a class, category or grade in a

service on the advice of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

Comm ssion shall, wunless he has
been reduced to a lower rank as
puni shment, be determned by the
date of first effective advice,
made for his appointnent to such
cl ass, category or grade and when
two or nore persons are included in
t he sane l'ist of candi dat es
advised, their relative seniority
shall be fixed according to the
order in which their nanmes are
arranged in the advice list.

Note - The date of effective

advice in this Rule neans the date

of the letter of the Comm ssion on

the ‘basis of which the candidate

was appoint ed.

Rule 27(c) requires the seniority to be determ ned by
the date of the first effective advice nmade for his
appoi ntnent by the Public Service Conm ssion and when two or
nore persons are included in such effective advice, their
seniority is to be fixed according to the order in which
their nanes are arranged in the advice list. The Note
clarifies the date of effective advice as being the date of
the letter of Comm ssion on the basis of which the candidate
was appointed. The letter, in the present case, of 4.6.1971
cannot be construed as the letter giving effective advice
when the letter in terns states that the advice is only
provisional and the inter se seniority of these candi dates
vis-a-vis the open market candidates will be fixed  after
finalisation of the ranking list of open market candi dates
and after advice of 40%vacancies allotted to them The
effective advice in this context can only be the letter of
18. 1. 1973 whi ch is the final and effective advice. It also

contains the final advice list as per Rule 27(c). The
seniority, therefore, has to be determined with reference to
the advice list forwarded by the Kerala Public Service

Conmi ssion by its letter of 18.1.1973.

The fact that the earlier letters issued by the Public
Service Conmission were only provisional advice, “is also
borne out by the appointnment letters issued which are only
acting appointnments and not regular appointments although
the candidates were regularly selected. This.is because the
final advice has yet to cone. The Division Bench of the Hi gh
Court, therefore, was not right in holding that  the
seniority of the departnental candi dates who were before it
woul d depend upon the date of that provisional appointnent.

It is contended by | earned counsel for respondent nos.
1-5 that they were never inforned that they were appointed
pursuant to the provisional advice issued by the Public
Servi ce Comm ssion and hence they are not bound by such
advice received by the Electricity Board fromthe Public
Servi ce Conmi ssion. This contention has no nerit. The letter
of appoi ntnment issued to each of the respondents 1-5 clearly
states that this appointnent is an acting appointnment and it
is in pursuance of the advice dated 4.6.1971 of the Keral a
Public Service Commi ssion. The Kerala Public Service
Conmi ssion had also filed an affidavit before the Hi gh Court
in which it stated that such advice was also forwarded by
the Kerala Public Service Commssion to each of the
candi dat es.
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It was next contended by | earned counsel for respondent
nos. 1-5 that the Kerala State Electricity Board franed
Rules fixing seniority as between the departnental and open
mar ket candi dates recruited directly on in 1975. It is
nobody’s case that the Public Service Comm ssion had fixed
the seniority under the Rules which came into force in 1975.
The seniority was fixed by the Public Service Conmm ssion is
the body which is entrusted with the task of selecting
candi dates and the seniority of the candi dates depends upon
the order in which their nanes appear in the list prepared
by the Public Service Commi ssion. The public Service
Conmi ssion has taken into account valid and relevant

considerations in preparing the list in the order of
seniority while forwarding its effective advice. Therefore,
the seniority list so prepared by the Kerala Public Service
Conmi ssi on cannot be rejected.

The appeal is, therefore, al l owed. The i mpugned

judgnment and order of° the Division Bench of the H gh Court
is get asideand the judgnent” and order of the |earned
single Judge disnissing the wit petition is upheld. There
will, however, be no orderas to costs.




