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HEADNOTE

Secti on 2(g) of the Central Provinces and Berar Sales
Tax Act , 1947 defines 'sale’ and Explanation II' to ‘the
sub-section provides that notw thstanding anything to the
contrary in the Indian Sale of Goods Act, 1930, the sale of
any goods which are actually in the State at the tinme when
the contract of sale, as defined in that Act in respect
thereof is nmde, shall, wherever the contract of sale is
made, be deened for the purpose of this Act to have taken
place in the State. The Amending Act of 1949 substituted
for this Explanation another Explanation but as the anend-
ment did not receive the assent of the Governor Genera
under S. 107 of the Government of India Act, 1935, it was
voi d.

The assessee owned manganese ore mines in the State and
was entering into contracts at places outside the State for
the despatch abroad of manganese ore through different
ports. The contracts contai ned specifications of strengths
of manganese ore to be supplied with perm ssible percentages
of other ingredients an adm xtures. The assessee arranged
for the transport of various grades of nenganese ore in
rai l way wagons fromone or nmore of the m nes, and the order
in which trucks were | oaded and unl oaded was so arranged
t hat t he required average consistency or strength of
nmanganese ore specified in the contracts was obtained in the
course of such unloading. The assessee described the par-
ticular type of conglomerate as 'Oriental nixture.
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The assessee contended (1) that the original Explanation |
was validly repealed by the Arendi ng Act and since no sub-
stitution of the new provision had taken place, only the
repeal survived, and that, therefore neither the old una-
mended provision nor its replacement were in operation, with
the result that the Sales after the date of anendnment were.
not subject to sales tax, and (2) even assunming that the
unamended provision was in force, 'Oriental Mxture', as a
taxable conmmobdity cane into existence only after the ores
got mxed up in the process of unloading and not before so
that, its sale could not be taxed as 'goods which are actu-
ally in the State’, at the time when contracts: wer e
entered into.

The High Court on a reference held the first contention
agai nst the assessee and the second in favour of the asses-
see. Both sides appealed to this Court.

Di sm ssing the “appeals of the assessee and allow ng t he
appeal s ~of the State

HELD: (1) As the period involved is preconstitution period,
Art. 286 of Constitution, whichis not retrospective in
operation would not help the assessee even though the as-
sessnment was after the Constitution came into force. [1007
Fl

(2) There was no repeal of the existing Explanation when
"substitution’ by neans of the amending Act failed to be
ef fective and so the sale could be taxed under it. [1012 A-
Bl

(a) The question is one of gathering the intent fromthe
use of words in the enacting provisions seen in the [ight of
the procedure gone through, and fromthe nature of the
action of the authority which functions, [1010 B]

1003

(b) The word 'substitution’ does not necessarily or
"al ways connot e two severable steps, one of repeal and
another of a fresh _enactnent, even if it inplies two
steps. The natural meaning of the word ’substitution’ is to

indicate that the process cannot be so split up. If the
process described as substitution fails, it is totally
ineffective so as to |eave in tact what was sought ' to be
di splaced. It could not be inferred that; what was intended
was that in case the substitution failed or proved  ineffec-
tive, sone repeal, not nentioned at all, was brought  about

and remai ned effective so as to create what nmay be described
as a vacuumin the statutory |law on the subject-matter. The
term’substitution’ when it occurs w thout anything else in
the Ilanguage wused or in the context of it or in the sur-
rounding facts and circumstances, neans,  ordinarily, that
unl ess the substituted provision is there to take its place,
in law and in effect, the preexisting provision continues.
[1009 H, 1010 A-G

(c) In the present case, the whole | egislative process
termed substitution was abortive. because, it did not take
effect for want of the assent of the GovernorCeneral.
Consi dering the actual procedure, even if the Governor  had
assented the substitution, vyet the amendnment would have
been effective as a piece of valid |legislation only when the
assent of the CGovernor-General had al so been accorded to it.
It could not be said that what the Legislature intended or
what the Government had assented to consisted of a separate
repeal and a fresh enactnment. The two results were to
follow fromone and the sane effective | egislative process.
[ 1010 CD

(d) It is easier to inpute an intention to an executive
rul e-making authority to repeal altogether, in any event,
what is sought to be displaced by another rule, because the
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repeal as well as replacenent are capable of being achieved
and inferred froma bare issue of fresh instructions on the

sane subject. In the case of a |legislative provision sought
to be amended by a fresh enactnment, the procedure for enact-
ment is far nore el aborate and formal. A repeal and a

repl acenent of a legislative provision by a fresh enactnent
can only take place after such el aborate procedure has been
followed in toto. Even the analogy of a nmerger of an order
i nto anot her which was neant to be its substitute could only
where there is a valid substitute. [1011 CF, 1012 A-B]

Koteswar Vittal Kamath v.K. Rangappa Balica & Co. AR
1969 SC & 509 [1969] (3) SCR 40. @47 Firm .A T.B. Mehtab
Majid & Co. v. State Madras [1963] Suppl. 2, SCR 435 and
B.N. Tewari Vv. Union of India & Ors. [1965] 2 SCR 421
expl ai ned.

Shriram Qul abdas v. Board of Revenue, Madhya Pradesh &
Anr. (1952) 3 STC 343 @367 approved.

3. The present case i's not one of mxing various ingre-
dients at a ' mxing works’', and the product which cones into
exi-stence being sold as a separate commercial comodity in
the market. The goods got mxed up in the process of un-
| oadi ng wi t hout -enpl oyi ng any mechani cal or chemical process
of manufacture. The nere fact that the specifications in
the conrtacts were satisfied when they got so mxed up is
not a good enough ground for holding that a new product has
been nanufactured. The nere giving of the new nane 'Oien-
tal mxture by the assesseeto. what is really the sane
product is not the manufacture of a new product. [1013 A-D,
G H, 1014 A-B]

The Stale of Madras v. Bell Mark Tobacco Co. (1967) 19
STC 129, The State of Madras v. Swasthik Tobacco Factory
(1966) 17 STC 316 and Anwar khan Mchboob Co. v. The State of
Bonbay (Now Maharashtra) & Ors. (1960) 11 STC 698 and Shaw
Bros & Co. v. The State of West Bengal (1963) 14 STC 878
referred to.

Shaw Wallace & Co. Ltd. v. The State  of Tam | Nadu
(1976) 37 STC 522 expl ained.

Nilciri Ceylon Tea Supplying Co. v. The State of - Bonbay
(1959) 10 STC 500 approved.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 446--449
of 1976.

Appeal s by Special Leave fromthe judgment and Orders dated.
14-1338SCl /76

1004

7-4-1969 and 25-1-1972 of the Bonbay High Court (Nagpur
Bench) In S.T.R Nos. 17 to 20 of 1964 and

ClVIL APPEAL NOS. 450453 OF 1976.

Appeal s by Special Leave fromthe judgment and or der
dated 28-1-1972 of the Bombay H gh Court (Nagpur Bench) /in
G S. T. Reference Nos. 17-20/64.

V. p. Raman, Addl. Sol. General for India, S.B. Wad and
M N Shroff for Appellants in CAs. 450 to 453/ 76.

G L. Sanghi, A S. Bobde, ML. Vaidya, V.A Bobde, A G
Meneses, J.B. Dadachanji, K J. John, O C Mathur and Ravi nd-
er Narain for the Respondents in CAs. 446-449/76 and Appel -
lants in (2. As. 450-453/76
The Judgrment of the Court was delivered by

BEG J.--The eight appeals before us by special |eave
arise out of four Sale "Tax References, under Section 23(1)
of the Central Provinces and Berar Sales Tax Act, 1947,
(hereinafter referred to as 'the Act’). Six comon ques-
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tions arose here relating to assessnments for different
periods on identically simlar facts stated bel ow Five
of these were decided by a Division Bench of the Bonbay Hi gh
Court. As it answered the main question deternmining liabili-
ty to pay the sales tax under the Act against the State,
there are four appeals against it by the State. The sixth
guestion, which was one of law only, was referred by the
Di vi sion Bench to a Full Bench, and, this was determined in
favour of the State. There are, therefore, four appeals by
the assessee against the Full Bench deci sion

Ms. Central Provinces Manganese Ore Co. Ltd., t he
assessee, has its Head Ofice in London. It carries on
busi ness on an extensive scale. It owns 22 nanganese ore
mnes in Madhya Pradesh from where nmanganese ore, after
being excavated, is sent nostly abroad through different
ports. The Conpany i's a registered deal er under the Act.
It used to enter into contracts at places outside Mdhya
Pradesh ~for the despatch of what cane to be known, in the
speci al parlance of this conpany’s business, as "Orienta
M xture" But the contracts contain specifications only of
strengths of nanganese ore to be supplied with pernmissible
percent ages of other ingredients as adni xtures. The term
"Oriental Mxture" was evidently enployed by the Conpany
itself to describe a particular type of conglonerate which
the unl oading at one place of Various types of nanganese ore
pr oduced. The required average consistency or strength of
nmanganese ' ore specified in the contracts, which did not
contain a reference to any "Oriental Mxture", was said to
be obtained in the course of this mechanical process of
transportati on ~when various grades of manganese ore were
heaped together. These grades of nmanganese ore were trans-
ported, in railway wagons, fromone or nore mnes, and,
it appears that the order in which trucks were.loaded in
goods trains and unloaded was also so,arranged that the
m xture cane into existence, as described above, in the mere
process of unloading at the port.

1005
But, this procedure did not seemto involve a process of
“Manufacture", as that termis ordinarily understood, to

which the assessee could be said to have subjected its
manganese ore.

The case of the assessee conpany was that the "Orienta
M xture" as a taxable conmodity cane into existence only
after the ores got mixed up in the process of unloading and
not before so that it could not be taxed as "goods in exist-
ence" in Madhya Pradesh at the tinme when ,contracts relating
to these goods were nade. This is the crucial and sinple
guestion, largely one of fact, which resulted in considera-
ble :argunent before the Hi gh Court and before us also.
QO her questions ,appear to be subsidiary. Nevertheless; we
have to consi der them ' before coming to the crucia
guestion which is: |s the process described above one of
"manuf acture” so that a new kind of goods, known  as
"Oriental Mxture", cane into existence at the —port where
manganese ore trucks were unl oaded?

As the H gh Court pointed out, the periods involved in
the four references before it were not governed by the
provi sions of the Constitution. They related to the follow
ing period:

1. Reference No. 17 of 1964 for the period 1st January, 1947
30t h Septenber, 1947.

2. Reference No. 18 of 1964 for the period 1st Cctober,
1947 to 31st December, 1948.

3. Reference No. 19 of 1964 for the period 1st January,
1949 to 31st Decenber, 1949.
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4. Reference No. 20 of 1964 for the period 1st January,

1950 to 25th January, 1950.
We, therefore, agree with the Hi gh Court’s view that Article
286 of the Constitution, which is not retrospective in
operation, could not help the assessee nmerely because it was
there at the time of assessment.

The next question to be considered, which was referred
to the Full Bench, flows from Explanation (11) to Section
2(g) of the Act which was amended by the C.P. & Berar Sale
Tax (Anmendment) Act No. XVI of 1949, canme into force on 11th

April, 1949. Hence, the law, as found after the anending
Act, could apply, .if valid, only to the last tw refer-
ences. But, the question which arose, on the assunption
that the anendnent was ineffective, was whet her t he
unamended |aw could be applied at all after the purported
amendnent .

Section 2(g) of the Act, with its two explanations,
before it was amended, may be reproduced here in toto. It

reads as foll ows:

"2(g) ’'sale’ with all its grammtica
variations  and cognate expressions means any
transfer of property in goods for cash or
def erred paynent or other valuable considera-
tion, including a transfer of property
i'n goods made in course of the execution of a
contract, but does not,include a nortgage,
hypot hecati on, charge or pl edge:

Expl anation (1): A transfer of goods on hire-
purchase or other installnment system of pay-
ment’ shall, notw thstanding

1006

that the seller retains a title to any goods
as security for paynment of  the price, be
deened to be a sale;

Expl anation (11): Notw thstanding anything to
the contrary in the Indian Sal e of Goods Act,
1930, the sale of any goods which are actually
in the Central Provinces and 'Berar at the tine
when the contract of sale-as define in_ that
Act in respect thereof is nade, shall wherever
the. said contract of sale is made, be deened
for the purpose of this Act to  have taken
place in the Central Provinces and Berar".
Section 2 of the Amendi ng Act of 1949 provid-
ed:

2. In section 2 of the Central Provinces
and Berar Sales Tax Act 1947 (hereinafter
referred to as the said Act),

(a) in clause (g) for Explanation (I1'1) the
following shall be substituted :--

Expl anati on (ry ©--Not wi t hst andi ng
anything to the contrary in the Indian Sale
of Goods Act 1930, the sale or purchase of any
goods shall be deened for the purposes of this
Act, to have taken place in this_ province,
wherever the contract of sale or purchase
nm ght have been nade---

"(a) if the goods were actually in this
province at the tine when the contract of sale
or purchase in respect thereof was nmade, or

(b) in case the contract was for the
sal e or purchase of future goods by descrip-
tion, then, if the goods are actually produced
or found in this Province at any tinme after
the contract of sale or purchase in respect
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t her eof was nade".

The subm ssion made on behal f of the assessee, which was
accepted by the H gh Court was that, as the anmendnent did
not receive the assent of the Governor Ceneral under Section
107 of the CGovt. of India Act, it was void. It was, howev-
er, also urged, on behalf of the assessee, that a repeal of
the previously existing section did not require the assent
of the CGovernor CGeneral at all. The argunent was that the
original provision was validly repeal ed, but, as no substi-
tution of the new provision could take place, because the
assent of the Governor CGeneral was not obtained, only the
repeal survived. The result of accepting such a subm ssion
woul d be that the substitution will have to be split up into
two distinct enactnents; firstly, a repeal of the origina
section 2(g) of the Act; and, secondly, the substitution of
the new provision for the repealed one. The assessee’s
argunent was that two processes, one of repeal and another
of substitution, are necessarily inplied in such an anend-
nent as the one before us. It was urged that both had
received the assent of the Governor, but, since the substi-
tuted provision alone required the assent of the Governor
General , which was not obtained, a repeal, which was assent-
ed to by the Governor, stood on its own separate footing.
Thus, the result was said to be a repeal sinpliciter w thout
the enactnment of the fresh provision neant to replace it.
1007

It was submitted that the H-gh Court, after finding the
substituted provisions of section 2(g) of the Act to be
invalid, had erred in-holding that the repeal was also
ineffective. It was contended that such a viewresulted in
attributing to the legislature an intention contrary to that
which it had unm stakably expressed by repealing the una-
nmended provision. It was urged that the repeal, which was
clearly intended, nust be held to be valid. According to
thi s submi ssion, neitherthe old unanended provision nor the
repl acenent of it were inoperation during the |ast two.
assessment periods. O course, this argunent assunes that
the repeal and the new enactnent are separate:

In Shriram Gul abdas v. Board of Revenue, Madhya Pradesh
& Ant. C) which was cited before us, it was held, ‘on. the
guestion argued before us (at p. 366-367):

. we have al ready ~ shown that
the second Explanation in clause (g) of Sec-
tion 2, which nmkes an agreenent of sale
taxabl e even though the sale may have taken
pl ace outside. the province, is not /ultra
vires the Provision Legislature. W nust' make
it clear that our answer to this question is
in the affirmative, free from considerations
arising under Article 286. W have shown that
the necessary power to nake the unanended
Expl anation did exist in the State Legisla-
ture; but we have also nade it clear that by
virtue’ of Article 286 the Explanationcan  no
| onger be enforced because under the present
Constitution the sales tax can only be col-
lected at the narket and where the goods are
delivered for consunption. W may also state
that the amended Explanation Il is not validly
enacted because it nakes drastic changes in
the rules as found in the Sale of Goods Act
wi t hout obt ai ni ng t he’ assent of t he
Gover nor - Gener al . The effect of the anended
Expl anati on going out would be to rehabilitate
the old Explanation as it existed because the
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amendment being unconstitutional will fail to
work any change in the law (See the opinion
given by one of us, Hidayatullah, J., in

Laxm bai v. The State (I.L.R 1951) Nag. 563,
608, 610 (F.B.)".

No question relating to the enforcement of the Sal es-tax
by any collection to be nade after the Constitution cane
into force was raised the cases before us. Only questions
relating to taxability arise here As we have already
i ndicated, Article 286 does not stand in the way of taxabil -
ity. This was held to be the correct position in the case
of Shriram Gul abdas (Supra). It was also clearly held there
that the 'result of the invalidity of the amended expl ana-
tion was to leave the law unaltered as it stood before the
amendnment. We approve of this pronouncenent made | ong ago on
this very question.

It was urged on behalf of the assessee that the case of
Shriram Gul abdas (supra) contained what was merely an obser-
vation with regard the "rehabilitation" of the preexisting
l'aw” as that question was no directly wunder consideration
there.~ It was also subnitted that this observation nust be
deenmed to have been over-rul ed by subsequent pronouncenents
of this Court.

(1) (1952) 3 S.T.C. 343. 367.

1008

The passage cited above by us occurs in answering the

fifth question considered there which was franed as foll ows:
"(v) Wiether Explanation Il to clause (Q)
of Section 2, which makes an agreenent of sale
taxabl e ~even though the sale may have taken
placed —outside the Province, ultra vires of
the Provincial Legislature ?"
O her questions framed indicate that it was not only the
validity of the provision, both before and after its anmend-
ment, which was directly considered and pronounced upon, but
the application of the concept of sale under the wunanmended
law and its effects were al so under consideration. Ther e-
fore, we think that the decision was directly on a question
which necessarily arose for determ nation before the  Court
on that occasion. W think that the view that the unanended
law was in operation was not a mere obiter dictum It was
necessary to decide that question before other questions
could be determned. W give out owmn reasons below for
accepting the correctness of the view taken then.

The followi ng passage was also cited from Koteswar
Vittal Kamath V.K Rangappa Baliga & Co. (at p. 509):

"Lear ned counsel for the respondent,
however, urged that the Prohibition Oder | of
1119 cannot, in any case, be held to have
continued after 8th March, 1950, 'if the prin-
ciple laid down by this Court in Firm A T.B
Mehtab Majid & Co. v. State of Madras, (1963)
Supp. 2 SCR 435-(AIR 1963 SC 928) is applied.
In that case, rule 16 of the Madras Cenera
Sales Tax (Turnover and Assessnent) Rules,
1939, was inmpugned. A new R 16 was substi-
tuted for the old Rule 16 by publication on
Septenber 7, 1955, and this new rule was to be
effective from 1st April, 1955. The Court
held that the new Rule 16(2) was invalid
because the provisions of that. rule contra-
vened the provisions of Article 304(a) of the
Constitution. Thereupon, it was urged before
the Court that, if the inmpugned rule be held
to be invalid, the old Rule 16 gets revived,
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so that the tax assessed on the basis of that
rule wll’ be good. The Court rejected this
submi ssi on by hol di ng that

"Once the old rule has been substituted by
the newrule, it ceases to exist and it does
not automatically get revived when the new
rule is held to be invalid
On that analogy, it was argued that, if we
hold that the Prohibition Order of 1950 was
invalid, the previous Prohibition Oder of
1119 cannot be held to be revived. Thi s
ar gunent ignores the distinction bet ween
supersession of a rule, and substitution of a
rule. . In the case of (1963) Supp. 2 SCR 435-
(AR 1963 SC 928) (supra), the new Rule 16 was
substituted for the old Rule 16. The process
of “substitution consists of two steps. First,
the old rule is made to cease to exist, and,
next, the newrule is brought into existence
in its place. Even if the newrule be in-
valid, the first step of the

(1) A1.R 1969 S.C. 504. 509: [1969] 3
S.C. R 40. 47.

1009
old rule ceasing to exist comes into effect
and it was for thi's reason that the Court held
that, on declaration of the newrule as in-
valid, the oldrule could not be held to be
revived".

In theabove nentioned passage, this Court
nmerely —expl ai ned the argunent which was ac-
cepted in the case of firmA T.B. Mehtab Myjid
& Co. v. State of Madras(1l). After doing so,
it distinguished the facts in Koteswar’s case
(supra), relating to an alleged substitution
of one Prohibition Order by a subsequent order
whi ch was found to be invalid. It recorded
its conclusion as follows (at p. 509):

“In the case before us, 'there was no
substitution of the Prohibition Order of 1950
for the Prohibition Order of 1119. The Prohi-
biti on Order of 1950 was pronul gated i ndepend-
ently of the Prohibition Oder of 1119, and
because of the provisions of law it would have
had the effect of naking the Prohibition Oder
of 1119 inoperative if it had been a /valid
order. If the Prohibition Oder of 1950 /is
found to be void ab initio, it could never
nmake the Prohibition Order of 1119 i nopera-

tive".
The argunent before us is that since the word "substi-
tuted" is used in the amending Act of 1949, it necessarily

follows that the process enbraces two steps. ' One of 'repea
and another of the new enactnent. But, this argument ' is
basically different fromthe argunent which prevailed in
Koteswar’'s case (supra) where a distinction was drawn be-
tween a "substitution" and "supersession". It is true that,
as the termsubstitution was not used there, the old rule
was not held to have been repealed. Nevertheless, the rea
basi s of that decision was that what was cal |l ed supersession
was void ab initio so that the | aw remai ned what it would
have been if no such | egislative process had taken place at
all. It was held that the void and inoperative |egislative
process did not affect the validity of the pre-existing
rul e. And, this is precisely what is contended or by the
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State before us.

In the case before us although the word "substitution"
is used in the anmending Act, yet the whole |egislative
process termed substitution was itself abortive. The whole
of that process did not take effect as the assent of the
CGovernor-Ceneral, required by Section 107 Govt. of India
Act, was | acking. Such ineffectiveness was the very reason
why, in the case of Sriram Gul abdas (supra), it was held
that the previous |law stood unaffected by the attenpted
| egislation called substitution. Mreover, the case of
Shriram GQul abdas (supra) is a direct authority on the very
provisions now before us. Oher cases cited are on very
di fferent |egislative provisions.

We do not think that the word substitution necessarily
or always connotes two severable steps, that is to say, one
of repeal and another of a fresh enactnment even if it im

plies two steps: Indeed, the natural neaning of the word
"substitution® is to indicate that the process cannot be
split ~up .into tw pieces |like this. |If the process de-

scribed as substitution fails, it is totally ineffective so
as to leave intact what was sought
(1) [1963] Suppl. 2 S/C.R 435.

1010

to be displaced. That seens to us to be the ordinary and
natural rmeaning of the words "shall be substituted". Thi s
part could not becone effective without the assent of the
Governor-CGeneral. The State Governor’s assent was insuffi-
cient. It could not be inferred that, what was intended was
that, in case the substitution failed or proved ineffective,
some repeal,  not nentioned at all, was brought about and

remai ned effective so-as to create what may be described as
a vacuumin the statutory |law on the subject nmatter. Pri-
marily, the question is one of gathering the intent fromthe
use of words in the enacting provision seen in the light of
the procedure gone through. Here, no intention to reveal
without a substitution, i's deducible. In other words,
there’ could be no repeal if substitution failed. The two
were a part and parcel of  a single indivisible process and
not bits of a disjointed operation.

Looki ng at the actual procedure which was gone through
we find that, even if the Governor had assented to the
substitution, yet the amendments would have been effective,
as a piece of valid legislation, only when the assent of the
Gover nor- General had al so been accorded to-it. It could not
be said that what the Legislature intended. ~or what the
CGovernor had assented to consisted of a separate repeal and
a fresh enactment. The two results were to follow from one
and the sane effective Legislative process. The process
had, therefore, to be so viewed and interpreted:

Sone help was sought to be derived by the citation of
B.N. Tewari v. Union of India & Os.,(1) ‘and the case of
Firm A T.B. Mehtab Majid & Co v. State of Madras (supra).
Tewari’'s case (supra) related to the substitution of what
was described as the "carry forward" rule containedin the
departnental instruction which was sought to be substituted
by a nodified instruction declared invalid by the Court. It
was held that when the rule contained in the nodified in-
struction of 1955 was struck down the rule contained in a
di splaced instruction did not survive. Indeed, one of the
argunents there was that the original "carry forward" rule
of 1952 was itself void for the very reason for which the
"carry forward" rule, contained in the nodified instructions
of 1955, had been struck down. Even the anal ogy of a nerger
of an order into another which was nmeant to be its substi-
tute could apply only where there is a valid substitution.
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Such a doctrine applies in a case where a judgnent of a
Subordi nate Court nmerges in the judgnent of the Appellate
Court or an order reviewed nmerges in the order by which the
reviewis granted. |Its application to a |legislative process
may be possible only in cases of valid substitution. The
legislative intent and its effect is gathered, inter alia,
from the nature of the action of the authority which func-
tions. It is easier to inpute an intention to an executive
rul e making authority to repeal altogether in any event what
is sought to be displaced by another rule. The cases cited
were of executive instructions. W do not think that they
could serve as useful guides in interpreting a Legislative
provi sion sought to be anmended by a fresh enactnent. The
procedure for enactnment is far nore el aborate and formal. A
repeal and a displacenent of a Legislative provision by a
fresh enactnment can only take place after that elaborate
procedure has been followed in toto. In the case of any rule
contained in an executive instruction.
(1) [21965] 2 S.C R 421
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on_the other hand, the repeal as well as displacenent are
capabl e of bei ng achieved and inferred froma bare issue of
fresh instructions on the same subject.
In Mehtab ‘Majid & Co’s case (supra) a statutory role was
held not to have revived after it was sought to be substi-
tuted by another held to be invalid. This was also a case
in which no elaborate | egislative procedure was prescribed
for a repeal ‘as it is in the case of statutory enactnent of
statutes by legislatures. ~In every case, it is a question
of intention to be gathered fromthe language as well as the
acts of the rulemaking or legislating authority in.the
context in which these occur.
A principle of construction contained nowin a statutory
provi si on nade in England since 1850 has been
“Where an Act passed after 1850 repeals
wholly or partially any former enactnent and
substitutes provision for the enact ment
repeal ed, the repeal ed enactnment remmins in
force wuntil the substituted provisions cone
i nto operation".
(See: Hal sbury’s Laws of England, Third
Edn. Vol. 36, P.-474; Craies on "Statute
Law', 6th Edn. p.386).
Al t hough, there is no correspondi ng provision i nour Genera
Clauses Acts, vyet, it shows that-the mere use of words
denoting a substitution does not ipso facto or autonatically
repeal a provision until the provision which is to take its
pl ace becomes legally effective. W have, as expl ai ned
above reached the sane concl usion by considering the ordi-
nary and natural meaning of the term "substitution" when it
occurs. without anything else in the | anguage used or in the
context of it or in the surrounding facts and | circunstances
to lead to another inference. It nmeans, ordinarily, that
unl ess the substituted provision is there to take its pl ace,
inlaw and in effect, the pre-existing provision continues.
There is no question of a "revival"
This question of interpretation was referred separately
to the Full Bench of the Bonbay Hi gh Court which drew a
di stinction between the two neani ngs of the word "substitut-
ed"; firstly, where it involved a direction as to what
would have to be renoved or repealed sinultaneously wth
another as to what was to be substituted, so as to involve
two directions and secondly where the "substitution"
nerely carried one direction to nmodify . It is difficult to
see how a single direction to -one direction to nodify.
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It is difficult to see how a single direction to substitute
woul d be effective without inmplying init another to renpve
"what was to be displaced. Perhaps nore sinply and correct-
ly stated, the difference between two neani ngs of the word
"substituted" is one 'where it stands for two separable
| egi slative process and another where it stands for one
total or conpleted |egislative procedure, including the
assent of the Governor-Ceneral, which would be covered by
the words "shall be substituted". The Full Bench came to
the conclusion that, in the context in which the words
directing substitution occur, they do not inply that in the
event of the failure of the anendment, taken as a whole a
repeal would survive. To be able to "Survive" a repea

1012

had first to come into existence. In the situation before us
no repeal cane into legal existence.

The real question for determination is always one of the
nmeani ng of words used in-a purported enactnment in a particu-
lar context: W think that the Full Bench of the H gh Court
correctly held that there was no repeal of the existing
provision when "substitution", by neans of an anmendnent,
failed to be effective. It had also rightly distinguished
sone of thecases cited before it on the ground that, in
those cases, the process for substitution was interpreted to
necessarily inmply both a repeal and re-enactnent out of
whi ch only the repeal which took place had survived when the
re-enact nent proved abortive.

On the question whether the particul ar goods existed in
Madhya Pradesh at all at the tine of the contracts, so that
the contract could be said to be referable to them the Hi gh
Court had observed

" .... the guestion was whether Orienta
M xture was present in the former State of
Madhya Pradesh when the contracts of sale in
respect. - of Oriental Mxture were nmade by the
applicant conpany. On this point, which was
purely a question of fact, the decision of the
second appel late authority was final and that
deci sion was that Oriental ‘Mxture in the form
in which the contracts to sell that conmodity
were made was present in the State of Mdhya
Pradesh at the time when those contracts
were made. Therefore, that point was not open
for decision before the Tribunal and it is not
necessary to dilate on the facts relating to
that question”.

It al so said:

"I'n Conm ssioner of Sales Tax, Eastern
Division, Nagpur v. Hesenali ~Adami & Co.
(1959) (10 STC 297), there was' no evidence
that at the date when the agreenent for sale
was made, the particular |1ogs delivered there-
under were in Central Provinces in the shape
of logs at all, and a standing tree which
was i n existence at the date of the agreenent
of sale and out of which the logs were |ater
on prepared cannot be said to be the form of
the comodity in respect of which the agree-
ment of sale was made. The Tribunal relied on
the observations in the Judgnent of the Su-
preme Court at page 310 which are to the
ef fect that the goods nust, at the date of the
contract, be there in the taxing State in the
form in which they are agreed to be sold. In
that case, the agreenent of sale can be said




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 15

to be in respect of those goods. Here, as
found by the second appellate authority, ore
inthe formof Oriental Mxture was present in
the taxing State when contracts of sale in re-
spect of Oriental M xture were nade by the
Head O fice of the applicant conpany”.

After giving the findings set out above, on the question
whet her the. goods existed in the State of Madhya Pradesh
when they were sold and, whether the contracts were refera-
ble to these goods, the H gh Court
1013
proceeded to consider the question whether "Oriental M x-
ture" itself had cone into existence in Madhya Pradesh or at
the port where the goods forming the "Oiental Mxture"
became m xed upin the process of unloading and transporta-
tion. Apparently, what the High Court had nmeant by its
earlier findings was not that the "Oriental Mxture" was in
exi stence in Madhya Pradesh, but that the ingredients which
went into its conposition existed in Madhya Pradesh at the
time when the contracts were made. It had finally reached
the conclusion that the Mxture itself was formed at the
port where the ingredients were unloaded.

We are unable to accept the High Court’s reasoning that,
while the -‘goods which went into the composition of the
"Oriental M xture" existed in Madhya Pradesh when the
contracts were nade, yet, they were not taxable in Madhya
Pradesh because’ the "Oriental” M xture" came into existence
at the port.  In other words, it held that a nmere m xture of
goods, even if it occurs'in the process of unloading,
converts the goods, which existed i n"Madhya Pradesh and were
transported to the —port, into separately identifiable
conmer ci al commodity Known as "Oriental M xture". As
al ready nentioned above, this termis not. used in the
contracts but is a termenployed by the firm itself to
indicate the specifications contained in the contracts of
goods ordered. It is difficult to see what process of
manufacture is gone through so as to bring a new category
or genus of comercial goods into existence at the port.

The High Court had relied on cases where raw tobacco
subj ected to various processes, such-as sprinkling of jag-
gery juice or water on it and allowing it to fernment for
sone tinme before cutting it up and packing it, was held to
become a new commpbdity. These cases were: ~The State of
Madras v. Bell Mark Tobacco Co. C); The State of Madras v.
Swast hi k Tobacco Factory(2); Anwarkhan Mehboob Co. v. ~The
State of Bonbay (Now Maharashtra) & O's. (3).

Rel i ance was al so placed on behalf of the assessee /on
Shaw Wal | ace & Co. Ltd. v. The State of Tam | Nadu(4), where
it was held that goods were actually subjected to a process
of manufacturing when chem cal fertilisers and fillers like
"China clay", "gypsunm, and other ingredients, were mxed at
a "mxing works" of a conpany, by means of shovels, so as to
conformto a particular formula. It was held there by this
Court that the resulting product was a conmmercially distinct
commodity. Several cases of manure nmixtures are referred to

in the case. Now,’ in the case of manure mi xtures, nade out
of different ingredients, at a "mixing works", it can per-
haps be said that a chem cal process is gone through. In

any case, the product which cane into existence was known
and sold as a separate commercial commodity in the nmar-

ket. It required a process to be gone through at what were
known as m xi ng works of the conpany to convert it into that
conmmodity. On the other hand, in the case before wus, it

seens to us that what has been "manufactured" by the asses-
see is the same "Oriental M xture"
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(1) (1967) 19 S.T.C. 129. (2) (1966) 17 S.T.C. 316.
(3) (1960) 11 S. T.C. 698. (4) (1976) 3 S.T.C. 522.
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only if the term"nmanufacture" can be enployed at all to

anyt hi ng done by the assessee. What is to be determined is
whet her there has been the manufacture of a new product
which has a separate conmmercially current nane in the nmar-
ket. The nmere giving of a new nanme by the seller to what is
really the same product is not the "manufacture" of a new
product. There is, it appears to us, no new process of the
manuf acture of goods at all by the assessee before us.

Agai n, cases in which | ogs of wood were cut in order to
convert theminto planks [e.g. Shaw Bros & Co. v. The State
of West Bengal (1)] could be of no assistance in the case
before wus. That too could be a process of "nanufacture"
The High Court had also nmade a passing reference to N I-
giri Ceylon Tea Supplying Co. v. The State of Bonbay(2), a
case decided by the Bombay H gh Court, where di fferent
brands of tea, purchased in bulk and "wi thout application of
any mechani cal or chemcal process", were nixed so as to
conformto a particular mxing formula, but this nixture was
held not to constitute a fresh comodity as neither process-
ing nor alteration of the ingredients of the tea in any
manner had taken place. W think that the simlarity of the
process to which goods sold were subjected in this case
seens to nake the reasoning adopted in this case nore prop-
erly applicable to the cases before us than any other found
in other cases mentioned above.

In any event, we are-unable to see how, without Subject-
ing to sonme process the various grades of ores, mxed up in
the process of transporting, so as to conformto the speci-
fications given in the contract, could result in a new
conmercial product as it is known in the market. The ingre-
dients were not even shown to have got so nmixed up as to
become inseparable. As already mentioned above, this is a
case in which the term"Oriental M xture"” was nothing nore
than a nane given by the appellant conpany itself to the
goods which were in the State of Madhya  Pradesh ~at the
relevant time and sent from there specially in order to
satisfy the specifications given in-the contracts.  The
goods get mixed up in the process of unloading. The rmere
fact that the specifications in the contracts are satisfied
when they get mixed up is not a good enough ground for
holding that a new product has been nmanufactured. They
could no nore constitute a new commodity than parts of sone
machi nery sent by its manufacturer to a purchaser outside ~a
State, so that the buyer has to just fit in the wvarious
parts together, becones a new comodi ty when the parts are
fitted in. The nere fitting up of parts or ~a mxture | of
goods, wi thout enpl oying any nechani cal or chem cal process
of manufacture, could not, we think, result-in a new conmod-
ity.

W, therefore, answer the follow ng six questions before
the H gh Court as foll ows:

Q 1. Was the Tribunal right in holding that,
al t hough the assessnent order was made after
the Constitution of India came into force,
Article 286 was thereby not contravened,
because such order related to a period prior
to 26.1.19507

(1) (1963) 14 S.T.C. 87s. (2) (1959) 10
S.T.C. 500.
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Ans. Yes, The provisions of Article 286 were
not contravened.
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Q 2. Was the Tribunal right in holding that
Expl anation (11) to Section 2(g) as was origi-
nally enbodied in the Sales Tax Act, 1947, got
restored on the Statute-book because of the
unconstitutionality of the substituted Expla-
nation enacted in the Sales Tax (Amendnent)
Act, 1949 ?

Ans. There is no question of restoration of
unanmended explanation (I1) to Section 2(g) as
the purported anendnent itself did not take
effect. Hence, the unanmended provision stood
as it was before the attenpted anmendnent. The
question framed rests on a msconception
that there was sonething to be restored. As
not hing was taken away, nothing was there to
be restored. And, there was nothing added or
substituted.

Q 3. Does the Tribunal’s decision not contra-
dict the true nmeaning of the | anguage "sal e of
any goods which are actually in the Central
Provinces ~and  Berar at the time when the
contract of sale as defined in that Act in
respect thereof is nmade", as occuring in
Expl anation (11) to section 2(g) of the Sales
Tax Act, with reference to "in respect
thereof" is reference to "specified or ear-
mar ked" goods which are actually present in
the taxing State when the contracts are nmade ?

Ans. Thi's is a question of fact as to what
contracts specify and whether those goods were
taxed, —on which the finding already recorded
are enough to dispose it off against the
assessee.

Q 4. In any case, was the Tribunal right in
its interpretation, application and use of the
provisions of original Explanation (Il1) to
section 2(g) of the Sales Tax Act even as they
were ?

Ans. Yes.

Q 5. Was the Tribunal right in assumi'ng the
law to be that the existence of ingredients of
ores in the taxing State in question,  which
were sufficient if and when nmixed inthe due
proportion for yielding different varieties of
standard mi xtures contracted for by the over-
seas buyers, was in |lawenough to attract the
tax ?

Ans. There is no question of assumng any-
t hi ng. The process which was  reveal ed and
findings of fact given on it showthat it did
not result in the production.of a new comuodi -
ty at the port. It was only nanganese ore of
different grades which was unloaded at the
port and gives the name of "Oriental M xture"
because the ingredients got m xed up automati -
cally in transportation and satisfied certain
specifications. No new commodity was produced
in this process.

Q 6. Was the Tribunal right in holding that
the Sales Tax Authorities had found as a fact
that the goods consisting of oriental mxture
1016

were in the Madhya Pradesh State when the

contracts in respect of these goods were made
?
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Ans. Yes.

Before we part with the case we nay observe that the
guestions could have been nuch nmore lucidly and sinply and
less culnsily stated.

The appeals of the assessee conpany against the deci-
sions of the Full Bench are dism ssed. The appeals of the
State of Maharashtra against the judgnent of the Division
Bench are allowed. Parties will hear their own costs,

V. P. S
Appeal s di sni ssed.
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