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PETI TI ONER
THE CHAI RVAN, RAI LWAY BOARD & ORS.
Vs.
RESPONDENT:
MRS. CHANDRI MA DAS & ORS
DATE OF JUDGVENT: 28/ 01/ 2000
BENCH

R P. Sethi, S.Saghir Ahmad

JUDGVENT:

S. SAGH R AHVAD, J.

Leave granted.

Ms. Chandrina Das, —a practising advocate of the
Calcutta High Court, filed a petition under Article 226 of
the Constitution against the Chairman,” Railway ' Board;
Gener al Manager, Eastern Rai | way; Di vi si onal | Rail way
Manager, How ah Division; Chief Commercial Manager, Eastern
Rai | way; State of West Bengal through the Chief Secretary;
Hone Secretary, Governnent of Wst Bengal ; Super i'nt endent
of Police (Railways), How ah; Superintendent of Police,
Howr ah; Director GCeneral of Police, West Bengal and many
other Oficers including the Deputy H gh - Conmissioner
Republic of Bangl adesh; claimng conpensation for the
victim Sm. Hanuf f a Khat oon, a Bangl adeshi nati onal ~ who
was gang-raped by nmany including enpl oyees of the Railways
in a roomat Yatri Niwas at Howah Station of the Eastern
Railway regarding which GRP.S Case - No. 19/ 98 was
regi stered on 27th February, 1998. Ms. Chandrina Das al so
clainmed several other reliefs including a direction to the
respondents to eradicate anti-social and crimnal activities
at Howrah Railway Station

The facts as noticed by the H gh Court in the-inpugned
judgrment are as follows: -

"Respondents Railways and the Union of India have
admtted that anongst the main accused you are enpl oyees of
the railways and if the prosecution version is proved in
accordance with law, they are perpetrators of the heinous
crime of gang rape repeatedly commtted upon the hapless

victim Hanufa Khatun. It is not in dispute that Hanufa cane
from Bangl adesh. She at the relevant tinme was the elected
representative. She at the relevant tine was the elected

representative of the Union Board. She arrived at How ah
Railway Station on 26th February, 1998 at about 14.00 hours
to avail Jodhpur Express at 23.00 Hours for paying a visit
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to A ner Sharif. Wth that intent in mnd, she arrived at
Calcutta on 24th February, 1998 and stayed at a hotel at 10,
Sudder Street, Police Station Taltola and cane to How ah
Station on the date and tinme aforenentioned. She had,
however, a wait listed ticket and so she approached a Train
Ticket Examiner at the Station for confirmation of berth
against her ticket. The Train Ticket Exam ner asked her to
wait in the Ladies Waiting room She accordingly came to
the ladies waiting roomand rested there.

At  about 17.00 hours on 26th February, 1998 two
unknown persons (later identified as one Ashoke Singh, a
tout who posed hinself as a very influential person of the
Rai lway and Siya Ram Singh-a railway ticket broker having
good acquai ntance with sonme of the Railway Staff of How ah
Station) approached her, took her ticket and returned the
sane after confirmng reservation in Coach No.S-3 (Berth
No. 17) = of Jodhpur Express. At about 20.00 hours Siya Ram
Singh cane again to her with a boy naned Kashi and told her
to acconpany the boy to arestaurant if she wanted to have
food for the night. Accordingly at about 21.00 hours she
went to a nearby eating house with Kashi and had her nea
there. Soon after 'she had taken her meal, she vomtted and
cane back to the Ladies Waiting room At about 21.00 hours
Ashoke Singh along with Rafi Ahned a Parcel Supervisor at
Howrah Station canme to the Ladies N was before boarding the
train. She appeared to have sonme doubt initially but on
being certified by the lady attendants engaged on duty at
the Ladies Wiiting Room _about their —credentials she
acconpanied themto Yatri Niwas. Sitaram Singh, a khalas
of electric Department of Howah Station joined themon way
to Yatri Niwas. She was taken to room No.102 on the first
floor of Yatri Niwas. The roomwas booked in the name of
Ashoke Singh against Railway Card pass No. 3638 since 25th
February, 1998. |In room No.102 two ot her persons viz. one
Lalan Singh, Parcel derk of Howah Railway Station and
Awdesh Singh, Parcel Cearing Agent were waiting. Hanuf a
Khat un suspected soneting ami ss when Ashoke Singh forced her
into the room Awdesh Singh bolted the roomfrom  outside
and stood on guard outside the room . The remaining four

persons Vi z. Ashoke, Lalan, Rafi and Sitaramtook |iquor
inside the roomand also forcibly conpelled her to consune
l'iquor. Al  the four persons who were present inside the

room brutally violated, Hanufa Khatun, it is said, was in a
state of shock and daze. When she coul d recover she managed
to escape fromthe roomof Yatri N was and canme back to the
platform where again she met Siya Ram Singh and found. him
talking to Ashoke Singh. Seeing her plight Siya Ram~ Si ngh
pretended to be her saviour and al so abused and sl apped
Ashoke Singh. Since it was well past m dni ght and- Jodhpur
Express had already departed, Siya Ram requested Hanufa
Khatoon to acconmpany himto his residence to rest for the
night with his wife and children. He assured her to  help
entrai n Poorva Express on the follow ng norning. Thereafter
Si yaram acconpanied by Ram Samiram Sharma, a friend of
Siyaramtook her to the rented flat of Ram Saniram Sharna at
66, Pat huri aghat a Street, Police Station Jor abagan
Calcutta. There Siyaramraped Hanufa and when she protested
and resisted violently Siyaram and Ram Sanmi ran Sharma gagged
her nobuth and nostrils intending to kill her as a result
Hanufa bl ed profusely. On being informed by the | andl ord of
the building following the hue and cry raised by Hanufa
Khat un, she was rescued by Jorabagan Police."
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It was on the basis of the above facts that the Hi gh
Court had awarded a sum of Rs.10 | acs as conpensation for
Snt . Hanuf fa Khatoon as the Hi gh Court was of the opinion
that the rape was committed at the building (Rail Yatr
Ni was) belonging to the Railways and was perpetrated by the
Rai | way enpl oyees.

In the present appeal, we are not concerned wi th nany
directions issued by the High Court. The only question

argued before us was that the Railways would not be |iable
to pay conpensation to Snmt. Hanuffa Khatoon who was a
foreigner and was not an Indian national. It is also

contended that commission. of the offence by the person
concerned would not nmake the Railway or the Union of India
liable to pay conpensation-to the victimof the offence. It
is contended that since’it was the individual act of those
persons, they alone would be prosecuted and on being found
guilty | woul d be punished and may al so be liable to pay fine
or compensation,” but having regard to the facts of this
case, the Railways, or, for that matter, the Union of India

woul d not even be vicariously liable. 1t is also contended
that for clainmng damages for the offence perpetrated on
St . Hanuffa Khatoon, ~the renmedy lay in the domain of

Private Law and /not under Public Law and, therefore, no
conpensation could ‘have been legally awarded by the High
Court in a proceeding under Article 226 of the Constitution
and, that too, at the instance of a practising advocate who,
in no way, was concerned or connected with the victim

W may first disposeof the contention raised on
behal f of the appellants that proceedi ngs under Article 226
of the Constitution could not have been legally initiated
for claimng danages fromthe Railways for the offence of
rape committed on Smt. Hanuffa Khatoon and that Snt
Hanuffa Khatoon herself should have approached the Court in
the realmof Private Law so that (all the questions of fact
could have been considered on the basis of the  evidence
adduced by the parties to record a finding whether all the
i ngredients of the comm ssion of "tort" against the person
of Snt. Hanuffa Khatoon were nade out, so as to be entitled
to the relief of danmages. W may al so consider the question
of locus standi as it is contended on behalf of the
appel lants that Ms. Chandrima Das, who is a practicing
Advocate of the High Court of Calcutta, ~could not- have
legally instituted these proceedings.

The distinction between "Public Law' and "Private Law'
was considered by a Three-Judge Bench of this Court in
Conmon Cause, A Regd. Society vs. Union of India & Os.
(1999) 6 SCC 667 = AIR 1999 SC 2979 = (1999) 5 JT 237, in
which it was, inter alia, observed as under

"Under Article 226 of the Constitution, the H gh Court
has been given the power and jurisdiction to i ssue
appropriate Wits in the nature of Mndanus, Certiorari
Pr ohi bi ti on, Quo-Warranto and Habeas Corpus for the
enforcenent of Fundamental Rights or for any other purpose.
Thus, the H gh Court has jurisdiction not only to grant
relief for the enforcenment of Fundanmental Rights but also
for "any other purpose" which would include the enforcenent
of public duties by public bodies. So also, the Suprene
Court under Article 32 has the jurisdiction to issue
prerogative Wits for the enforcenent of Fundanental Rights
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guaranteed to a citizen under the Constitution

Essentially, wunder public law, it is the dispute
between the citizen or a group of citizens on the one hand
and the State or other public bodies on the other, which is
resol ved. This is done to maintain the rule of law and to
prevent the State or the public bodies fromacting in an
arbitrary manner or in violation of that rule. The exercise
of constitutional powers by the H gh Court and the Suprene
Court under Article 226 or 32 has been categorised as power
of "judicial review'. Every executive or administrative
action of the State or other statutory or public bodies is
open to judicial scrutiny and the High Court or the Suprene
Court can, in exercise of the power of judicial review under
the Constitution, quash the executive action or decision
which is contrary to lawor is violative of Fundamental
Ri ghts guaranteed by the Constitution. Wth the expanding
horizon™ of Article 14 read with other Articles dealing with
Fundanental Rights, every executive action of the Govt. or
other public bodies, including Instrumentalities of the
Covt., or those which canbe legally treated as "Authority"
within the nmeaning of Article 12, if arbitrary, unreasonable
or contrary to law, is now anenable to the wit jurisdiction
of this Court under Article 32 or the Hgh Courts under
Article 226 and can bevalidly scrutinised on the touchstone
of the Constitutional’ nandates."

The earlier deci si on, nanel vy, Life I nsur ance
Corporation of India vs. Escorts Limted & Os. 1985 Supp
(3) SCR 909 = (1986) 1 SCC 264 = AIR 1986 SC 1370, in which
it was observed as under:

"Broadly speaking, the Court will exam ne actions of
State if they pertain to the pubic |aw domain and refrain
from examning them if they pertainto the private |aw
field. The difficulty will liein demarcating the frontier
between the public | aw domain and the private law fiel'd. It
is inmpossible to draw the line with precision and we do not
want to attempt it. The question nust be decided in each
case with reference to the particular action, the activity
in which the State or the instrunentality of the State is
engaged when performng the action, the public law or
private law character of the action and a host™ of other
rel evant circunstances.”

was relied upon.

Vari ous aspects of the Public Law field wer e
consi der ed. It was found that though initially a -petition
under Article 226 of the Constitution relating to
contractual nmatters was held not to lie, the |l aw underwent a
change by subsequent decisions and it was noticed that even
though the petition may relate essentially to a contractua
matter, it would still be anenable to the wit jurisdiction
of the Hgh Court wunder Article 226. The Public Law
remedi es have al so been extended to the realmof tort. This
Court, in its various decisions, has entertained petitions
under Article 32 of the Constitution on a nunber of
occasions and has awarded conpensation to the petitioners
who had suffered personal injuries at the hands of the
officers of the Govt. The causing of injuries, which
amounted to tortious act, was conpensated by this Court in
many of its decisions beginning from Rudul Sah vs. State of
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Bi har 1983(3) SCR 508 = (1983) 4 SCC 141 = AIR 1983 SC 1086.
[See also : Bhim Singh vs. State of Jammu & Kashmr (1985)
4 SCC 577 = AIR 1986 SC 494; People’s Union for Denocratic
Rights vs. State of Bihar, 1987 (1) SCR 631 = (1987) 1 SCC
265 = AIR 1987 SC 355; People’s Union for Denocratic Rights

Thr u. Its Secy. vs. Police Conm ssioner, Delhi Police
Headquarters, (1989) 4 SCC 730 = 1989 (1) SCALE 599;
SAHELI, A Wnman's Resources Centre vs. Commi ssi oner  of

Police, Delhi (1990) 1 SCC 422 = 1989 (Supp.) SCR 488 = AIR
1990 SC 513; Arvi nder Singh Bagga vs. State of U P.
(1994) 6 SCC 565 = AIR 1995 SC 117; P. Rathinamvs. Union
of India (1989) Supp. 2 SCC 716; In Re: Death of Saw nder
Singh G ower (1995) Supp.. (4) SCC 450 = JT (1992) 6 SC 271
= 1992 (3) SCALE 34; Inder Singh vs. State of Punjab
(1995) 3 SCC 702 = AIR1995 SC 1949; D.K. Basu vs. State
of West Bengal (1997) 1 SCC 416 = AIR 1997 SC 610].

In cases “relating to custodial deaths and those
rel ating to nedical negligence, this Court awar ded
conpensation under Public Law donain in Nilabati Behera vs.
State of Oissa (1993) 2SCC 746 =1993 (2) SCR 581 = AIR
1993 SC 1960; State of MP. vs. Shyam Sunder Trived
(1995) 4 SCC 262 = 1995 (3) SCALE 343; People’s Union for
Cvil Liberties vs.” Union of India (1997) 3 SCC 433 = AIR
1997 SC 1203 and Kaushalya vs. State of Punjab (1996) 7
SCALE (SP) 13; Suprenme Court Legal Aid Conmittee vs. State
of Bihar (1991) 3 SCC 482; Dr. Jacob George vs. State of
Kerala (1994) 3 'SCC 430 = 1994 (2)  SCALE 5683; Paschi m
Bangal Khet Mazdoor Samity vs. ~State of West Bengal & O's.
(1996) 4 SCC 37 = AIR 1996 SC 2426; and Ms. Manju Bhatia
vs. N.D.MC (1997) 6 SCC 370 = AIR 1998 SC 223 = (1997) 4
SCALE 350.

Having regard to what has been stated above, the
contention that Snt. Hanuffa Khatoon should have approached
the civil court for damages and the matter should not have
been considered in a petition under Article 226 of the
Consti tution, cannot be accept ed. Wer e public
functionaries are involved and the natter relates to the
viol ati on of Fundamental Rights or the enforcement of public
duties, the remedy would still be available under the Public
Law notw thstanding that a suit could be filed for danmages
under Private Law.

In the instant case, it is not a nmere mtter of
violation of an ordinary right of a person but the violation
of Fundanental Rights which is involved. Smt . Hanuf f a

Khat oon was a victimof rape. This Court in Bodhisatwa vs.
Ms. Subdhra Chakroborty (1996) 1 SCC 490 has held "rape" as
an offence which is violative of the Fundanental Right of a
person guaranteed under Article 21 of the Constitution. The
Court observed as under

"Rape is a crine not only against the person of a
worman, it is a crime against the entire society. It
destroys the entire psychology of a woman and pushes her
into deep emotional crisis. Rape is therefore the nost
hated crine. It is a crine against basic human rights and
is violative of the victinms nost cherished right, namely,
right to life which includes right to live wth hunman
dignity contained in Article 21."

Rejecting, therefore, the contention of the |earned
counsel for the appellants that the petition under Public
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Law was not nmaintainable, we now proceed to his next
contention relating to the |ocus standi of respondent, Ms.
Chandrinma Das, in filing the petition

The main contention of the |earned counsel for the
appellants is that Ms. Chandrima Das was only a practising
advocate of the Calcutta High Court and was, in no way,
connected or related to the victim Snm. Hanuffa Khatoon
and, therefore, she could not have filed a petition under
Article 226 for damages or conpensation being awarded to
St . Hanuffa Khatoon on account of the rape committed on
her . This contention is based on a m sconception. Learned
counsel for the appellants is under the inpression that the
petition filed beforethe Calcutta H gh Court was only a

petition for damages or conpensation for Snt. Hanuf f a
Khat oon. As a mtter of fact, the reliefs which were
cl ai nmed in the petition i'ncl uded the relief for
conpensation. But -~ nmany other reliefs as, for exanple,

relief " for eradicating anti-social ‘and crimnal activities
of various kinds at Howah Railway Station were also
cl ai ned. The true nature of the petition, therefore, was
that of a petition filed in public interest.

The existence of a legal right, no doubt, is the
foundation for a petition under Article 226 and a bare
interest, may be of a m ninmmnature, nay give |ocus stand
to a person to file a Wit Petition, but the concept of
"Locus Standi" has undergone a sea change, 'as we shal
presently notice. In Dr. Satyanarayana Sinha vs. S. Lal
& Co. Pvt. Ltd., AIR 1973 SC 2720 = (1973) 2 SCC 696, it
was held that the foundation for exercising jurisdiction
under Article 32 or Article 226 is ordinarily the persona
or individual right of the petitioner hinself. In wits
i ke Habeas Corpus and Quo Warranto, the rule has been
rel axed and nodified.

In S.P. Gupta & Os. vs. Union of India & Os., AIR
1982 SC 149 = (1981) Supp. SCC 87, the law relating to
locus standi was explained so as to give a wider nmeaning to
the phrase. This Court laid down that "practising |awers
have undoubtedly a vital interest in the independence of the
judiciary; t hey would certainly be i nterested in
challenging the validity or constitutionality of an action
taken by the State or any public authority which has the
effect of inpairing the independence of the judiciary." It
was further observed that "lawyer’'s profession was an
essential and integral part of the judicial system t hey
could figuratively be described as priests in the tenple of
justice. They have, therefore, a special interest in
preserving the integrity and independence of the - judicia
system they are equal partners with the Judges in the
adm nistration of justice. The |lawers, either in ‘their
i ndi vidual capacity or as representing sone Lawyers’
Associ ations have the | ocus standi to challenge the circular
letter addressed by the Union Law Mnister to the Governors
and Chief Mnisters directing that one third of the Judges
of the Hgh Court should, as far as possible, be from
outside the State."

In the context of Public Interest Litigation, however,
the Court in its wvarious Judgnents has given w dest
anplitude and neaning to the concept of |ocus standi. In
Peopl e’s Union for Denpcratic Rights and Ors. vs. Union of
India & Os., AIR 1982 SC 1473 = (1982) 3 SCC 235, it was
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| aid down that Public Interest Litigation could be initiated
not only by filing formal petitions in the H gh Court but
even by sending letters and tel egrans so as to provi de easy
access to Court. (See al so: Bandhua Mukti Mrcha vs.
Union of India & Os., AIR 1984 SC 802 = 1984 (2) SCR 67 =
(1984) 3 sSCC 161 and State of H machal Pradesh vs.
Student’s Parent Medical College, Shima & Os., AIR 1985 SC
910 = (1985) 3 SCC 169 on the right to approach the Court in
the realm of Public Interest Litigation). In Bangal ore
Medi cal Trust vs. B.S. Middappa and Ors., AR 1991 SC 1902
= 1991 (3) SCR 102 = (1991) 4 SCC 54, the Court held that
the restricted meaning of aggrieved person and narrow
outl ook of specific injury has yielded in favour of a broad
and w de construction in_ the wake of Public Interest
Litigation. The Court further observed that public-spirited
citizens having faith in the rule of |law are rendering great
social and |egal  service by espousing causes of public
nat ure. They cannot be ignored or overl ooked on technica

or conservative yardstick of the rule of locus standi or
absence of personal l|oss or injury.  There has, thus, been a
spect acular _expansi on of the concept of |ocus standi. The
concept is much wider and it takes in its stride anyone who
is not a mere "busy-body".

Having regard to the nature of the petition filed by
respondent Ms. Chandrina Das and the relief clained
therein it cannot be doubted that this petition was filed in
public interest which could legally be filed by the
respondent and the argument that she could not. file that
petition as there was nothing personal to her involved in
that petition nmust be rejected.

It was next contended by the | earned counsel appearing
on behalf of the appellants, that Snt. ~Hanuffa Khatoon was
a foreign national and, therefore, no relief under Public
Law coul d be granted to her as there was no violation of the
Fundanental Rights avail abl e under the Constitution., It was
contended that the Fundanmental Rights in Part III' of the
Constitution are available only to citizens of this country
and since Snt. Hanuffa Khatoon was a Bangl adeshi nati onal
she cannot conplain of the violation of Fundamental R ghts
and on that basis she cannot be granted any relief. Thi s
argunent nust also fail for two reasons; first, on the
ground of Donestic Jurisprudence based on Constitutiona
provisions and secondly, on the ground of Human Rights
Jurisprudence based on the Universal Declaration of Human
Ri ghts, 1948, which has the international recognition as the
"Moral Code of Conduct™ having been adopted by the Cenera
Assenbly of the United Nations. W wll come to the
guestion of Donestic Jurisprudence a little later as we
intend to first consider the principles and objects behind
Uni versal Declaration of Human Ri ghts, 1948, as adopted and
procl aimed by the United Nations CGeneral Assenmbly Resolution
of 10th Decenber, 1948. The preanble, inter alia, sets out
as under:

"Whereas recognition of the INHERENT DIGNI TY and of
the equal and inalienable rights of all nenbers of the human
famly 1is the foundation of freedom justice and peace in
the worl d.

Whereas disregard and contenpt for human rights have
resul ted in barbarous acts whi ch have outraged the
consci ence of mankind, and the advent of a world in which
human beings shall enjoy freedom of speech and belief and
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freedom from fear and want has been proclainmed as the
hi ghest aspiration of the common peopl e.

Whereas it is essential to pronote the devel opnent of
friendly rel ati ons between nati ons.

Whereas the people of the United Nations have in the
Charter affirmed their faith in fundanental human rights, IN
THE DIGNITY AND WORTH OF THE HUMAN PERSON AND I N THE EQUAL
RIGHTS O MEN AND WOVEN and have determined to pronote

social progress and better standards of life in |Ilarger
freedom VWher eas Menber States have pl edged thenmselves to
achieve, in cooperation wth the United Nations, the

pronmoti on of universal respect for and observance of hunman
ri ghts and fundanental freedomns.

VWereas a common understanding of these rights and
freedonms is of  the greatest i nportance for the ful
realization of this pledge."

Thereafter, the Declaration sets out, inter alia, in
various Articles, thefoll ow ng:

"Article 1 -- Al hunan beings are born free and equa
in dignity and rights. They are endowed with reason and
consci ence and shoul d act towards one another in a spirit of
br ot her hood.

Article 2 -- Every one-is entitled to all the rights
and freedoms set forth in this Declaration, wi t hout
distinction of any kind, such as race, colour, sex,
| anguage, religion, political or other opinion, NATIONAL OR
SOCI AL ORI G N, PROPERTY, BI RTH OR OTHER STATUS.

Furt hermore, NO DI STI NCTI ON/SHALL BE MADE ON THE BASI S
OF THE PCLI TI CAL, JURI SDI CTI ONAL. OR | NTERNATI ONAL STATUS OF
THE COUNTRY OR TERRI TORY to whi ch a person bel ongs, whet her
it be independent, trust, non-self governing or under any
other limtation of sovereignty.

Article 3 -- Everyone has the right to life, Iliberty
and security of person.

Article 5 -- No one shall be subjected to torture or
to cruel, inhuman or degrading treatment or puni shnent.

Article 7 -- Al are equal before the law and are

entitled wthout any discrimnation to equal protection of
the law. Al are entitled to equal protection against any
discrimnation in violation of this Declaration and agai nst
any incitenent to such discrimnation

Article 9 -- No one shall be subjected to arbitrary
arrest, detention or exile."

Apart fromthe above, the General Assenbly, also while
adopting the Declaration on the Elimnation of Violence
against Winen, by its Resolution dated 20th Decenber, 1993,
observed in Article 1 that, "viol ence agai nst wonen" neans
any act of gender-based violence that results in, or 1is
likely to result in, physical, sexual or psychol ogical harm
or suffering to wonen, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether
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was specified that, "violence agai nst wonmen shall be

under st ood to enconpass, but not be limted to:

(a) Physi cal, sexual and psychol ogi cal viol ence
occurring in the famly including battering, sexual abuse of
female children in the household, dowy-related violence,
marit al rape, female genital mutil ation and ot her
traditional practices harnful to wonen, non-spousal violence
and violence related to exploitation;

(b) Physi cal, sexual and psychol ogi cal viol ence
occurring within the general community, including rape,
sexual abuse, sexual harassment and intimdation at work, in
educational institutions and el sewhere, trafficking in wonen
and forced prostitution;

(c) Physi cal, sexual and psychol ogi cal viol ence
per petrat'ed or condoned by the State, wherever it occurs."

In Article 3, it was specified that "wonmen are
entitlted to the equal enjoynent and protection of all human
ri ghts, which would include, inter alia,

(a) theright tolife, (b) the right to equality, and
(c) the right to liberty and security of person

The I nt er nati onal Covenants and Declarations as
adopted by the United Nations have to be respected by al
signatory States and the neaning given to the above words in
those Declarations and Covenants haveto be such.as would
help in effective inplenmentation of those Rights. The
applicability of the Universal Declaration of Human Rights
and principles thereof may have to be read, if need be, into
the donestic jurisprudence. Lord Diplock in Salonon .
Conmi ssi oners of Custons and Excise [1996] 3 All ER'871 said
that there is a, prima facie, presunption that Parlianment
does not intend to act in breach of international |aw,
including specfic treaty obligations. So also, Lord Bridge
in Brind wv. Secretary of State for the Hone -Departnent
[1991] 1 Al ER 720, observed that it was well settled that,
in construing any provision in donestic |egislation which
was anbi guous in the sense that it was capabl e of a neaning
which either conforns to or conflicts with the I nternationa
Convention, the courts would presune that Par | i ament
intended to legislate in conformty with the Convention and
not in conflict with it.

The donestic application of international human rights
and nornms was considered by the Judicial Colloquia (Judges
and Lawyers) at Bangalore in 1988. It was later affirned by
the Colloquia that it was the vital duty of an independent
judiciary to interpret and apply national constitutions in
the light of those principles. Further Colloquia were
convened in 1994 at Zi nmbabwe, in 1996 at Hong Kong and in
1997 at CGuyana and in all those Colloquia, the quetion of
donestic application of international and regional human
rights specially in relation to wonmen, was considered. The
Zi mbabwe Decl aration 1994, inter alia, stated

"Judges and |awyers have duty to fam liarise
thenselves with the growing international jurisprudence of
human rights and particularly with the expandi ng material on
the protection and promotion of the human rights of wonen."
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But this situation my not really arise in our
country.

Qur Constitution guarantees all the basic and
f undanent al human rights set out in the Uni ver sa
Decl arati on of Human Rights, 1948, to its citizens and ot her
persons. The chapter dealing with the Fundanental Rights is
contained in Part Ill of the Constitution. The purpose of
this Part is to safeguard the basic human rights from the
vicissitudes of political controversy and to place them
beyond the reach of the political parties who, by virtue of
their majority, nmay conme to formthe Govt. at the Centre or
in the State.

The Fundamental Rights are available to all the
"citizens" af the country but a few of them are also
available to "persons”. Wile Article 14, which guarantees

equality /'before law or the equal protection of laws within
the territory of |India, is applicable to "person" which
woul d also include the "citizen" of the country and "non-
citizen" both, Article 15 speaks only of "citizen" and it is
specifically provided therein that there shall be no
di scrimnation against any "citizen" on the ground only of
religion, race, caste, sex, place of birth or any of them
nor shall any citizen be subjected to any disability,
liability, restriction or condition with regard to access to
shops, public restaurants, hotels and places of public
entertainnent, or the use of wells, tanks, bathing ghats,
roads and places of public resort on the aforesaid grounds.
Fundanent al Ri ght guaranteed under Article 15 is, therefore,

restricted to "citizens". So al so,” Article 16 which
guarantees equality of opportunityin natters of " public
enpl oyment is applicable only to "citizens", The

Fundanental Rights contained in Article 19, which contains
the right to "Basic Freedons", nanely, freedom of speech and
expression; freedomto assenbl e peaceably and w thout arns;
freedom to formassociations or unions; freedom to nove
freely throughout the territory of India; freedomto reside
and settle in any part of the territory of India and freedom
to practise any profession, or to carry on any occupation,
trade or business, are available only to "citizens" of ~the
country. The word "citizen" in Article 19 has not been used
in a sense different fromthat in which it has been used in
Part Il of the Constitution dealing wth "citizenship".
[ See: State Trading Corporation of India Ltd. VS. The
Commercial Tax Oficer and Gthers, AR 1963 SC 1811 = 1964

(4) SCR 99]. It has also been held in this case that the
words "all citizens" have been deliberately used to keep out
all  "non-citizens" which would include "aliens". It was
laid down in Hans Miller of Nurenburg vs. Super.int endent
Presidency Jail Calcutta, AR 1955 SC 367 (374) = 1955 (1)
SCR 1284, that this Article applies only to "citizens™. In

another decision in Anwar vs. State of J & K, AIR 1971 SC
337 = 1971 (1) SCR 637 = (1971) 3 SCC 104, it was held that
non-citizen could not clai mFundanental Ri ghts under Article
19. In Naziranbai vs. State, AIR 1957 MB. 1 and Lakshmi
Prasad & Anr. vs. Shiv Pal & Ohers, AIR 1974 All ahabad
313, it was held that Article 19 does not apply to a
"foreigner". The Cal cutta High Court in Sk. M. Sol eman
VS. State of West Bengal and Another, AIR 1965 Calcutta
312, held that Article 19 does not apply to a Comonweal th
citizen.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

In Anwar vs. State of J & K, AIR 1971 SC 337 = 1971
(1) SCR 637 = (1971) 3 SCC 104 (already referred to above),
it was held that the rights under Articles 20, 21 and 22 are
avail able not only to "citizens" but also to "persons" which
woul d i nclude "non-citizens".

Article 20 guarantees right to protection in respect
of conviction for offences. Article 21 guarantees right to
life and personal liberty while Article 22 guarantees right
to protection against arbitrary arrest and detention. These
are wholly in consonance with Article 3, Article 7 and
Article 9 of the Universal Declaration of Human Rights,
1948.

The word "LIFE" has also been used pronminently in the
Uni versal Declaration of Human Rights, 1948. [See: Article
3 gquoted above]. The Fundanental Rights under t he
Constitution are alnmpbst in consonance wth the Rights
contained’ in- the Universal Declaration of Hunan Ri ghts as
also the Declaration and the Covenants of Civil and
Political  Rights and the Covenants of Econom c, Social and
Cultural Rights, to which India is a party having ratified
them as set out by this Court in Kubic Darusz vs. Union of
India & Os. (1990) 1 SCC 568 = AIR 1990 SC 605. That
being so, since "LIFE" is also recognised as a basic hunman
right in the Universal Declaration of Human Rights, 1948, it
has to have the sanme nmeaning and interpretati on as has been
pl aced on that word by this Court in‘its various decisions
relating to Article 21 of the Constitution. The meaning of
the word "life" cannot be narrowed down. According to the
tenor of the language used in Article 21, it wll be
available not only to every citizen of this  country, but
also to a "person" who nay not be a citizen of the country.

Let us now consider the meaning of the word "LIFE"

interpreted by this Court fromtine to tine. In  Kharak
Si ngh vs. State of U P., AIR 1963 SC 1295 = 1964 /(1) SCR
332, it was held that the term"life" indicates sonething
nore than nere aninmal existence. [See also : State of

Mahar ashtra vs. Chandr abhan Tal e, AR 1983 -SC 803 = 1983
(3) SCR 337 = (1983) 3 SCC 387]. The inhibitions contained
in Article 21 against its deprivation extends even to those
faculties by which Iife is enjoyed. |n Bandhua Mikti Morcha

VS. UOIl., AR1984 SC 802 = 1984 (2) SCR 67 =(1984) 3
SCC 161, it was held that the right to life under Article 21
nmeans t he right to live wth dignity, free from
expl oi tati on. [See also: Maneka Gandhi vs. UQOIl., AR
1978 SC 597 = 1978 (2) SCR 621 = (1978) 1 SCC 248 and Board
of Trustees of the Port of Bonbay vs. Dlip Kumar

Raghavendr anat h Nadkarni, AR 1983 SC 109 = 1983 (1) SCR 828
= (1983) 1 SCC 124].

On this principle, even those who are not citizens of
this country and come here merely as tourists or in —any
other capacity will be entitled to the protection of their
lives in accordance wth the Constitutional provisions.
They also have a right to "Life" in this country. Thus,
they also have the right to live, so long as they are here,
with human dignity. Just as the State is under an
obligation to protect the life of every citizen in this
country, so also the State is under an obligation to protect
the life of the persons who are not citizens.

The Ri ghts guar ant eed under Part 111 of t he
Constitution are not absolute in terns. They are subject to
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reasonable restrictions and, therefore, in case of non-
citizen also, those Rights will be avail able subject to such

restrictions as nay be inposed inthe interest of the
security of the State or other inportant considerations.
Interest of the Nation and security of the State is suprene.
Since 1948 when the Universal Declaration was adopted till
this day, there have been many changes - political, socia
and economic while terrorism has disturbed the globa
scenari o. Primacy of the interest of Nation and the
security of State will have to be read into the Universa
Decl arati on as also in every Article dealing with
Fundanental Rights, including Article 21 of the Indian
Constitution.

It has already been pointed out above that this Court
in Bodhisatwa's case (supra) has already held that "rape"
amounts to violation of the Fundamental Ri ght guaranteed to
a wonman under Article 21 of the Constitution

Now, -Smt. Hanuffa Khatoon, who was not the citizen of
this country but came here as a citizen of Bangl adesh was,
nevertheless, entitled to all the constitutional rights
available to a citizen so far as "Right to Life" was
concer ned. She was entitled to be treated with dignity and
was also entitled to the protection of her person as
guaranteed under Article 21 of the Constitution. As a
nati onal of another country, she could not be subjected to a
treatment whi ch was bel ow dignity nor-could she be subjected
to physical violence at the hands of Govt. enployees who

outraged her nodesty. The Ri ght available to her under
Article 21 was thus violated.” Consequently, the State was
under the Constitutional liability to pay conpensation to

her . The judgnent passed by the Calcutta H gh  Court,
therefore, allowing conpensation to her for having been
gang-raped, cannot be said to suffer fromany infirmty.

Learned counsel for the appellants then contended that
the Central Govt. cannot be held vicariously liable for the
of fence of rape comitted by the enpl oyees of the Rai'l ways.
It was contended that the liability under the Law of Torts
woul d arise only when the act conpl ai ned of was performed in
the course of official duty and since rape cannot be said to
be an official act, the Central Govt. would not be “liable
even under the Law of Torts. The argunent is wholly bad and
is contrary to the law settled by this Court on the question
of vicarious liability in its various decisions.

In State of Rajasthan vs. Mst. Vidhyawati AIR 1962
SC 933, it was held that the Govt. wll be vicariously
liable for the tortious act of its enployees. This was a
case where a claimfor damages was nmade by the heirs of a
person who died in an accident caused by the negligence of
the driver of a Govt. vehicle. Reference may al so be made
to the decisions of this Court in State of Gujarat —vs.
Menon WMahonmed Haji Hasan AIR 1967 SC 1885 and Snt. Basava
Kom Dyanpbgouda Patil vs. State of Mysore AIR 1977 SC 1749.
These principles were reiterated in N Nagendra Rao & Co.
VS. State of AP. AIR 1994 SC 2663 = (1994) 6 SCC 205 and
again in State of Mharashtra vs. Kanchanmal a Vijaysing
Shirke, 1995 ACJ 1021 (SC) = (1995) 5 SCC 659 = JT 1995 (6)
SC 155. Reliance placed by the counsel for the appellants
on the decision of this Court in Kasturi Lal Ralia Ram Jain
VS. State of UP. AR 1965 SC 1039 = 1965 (1) SCR 375
cannot help himas this decision has not been followed by
this Court in the subsequent decisions, including the
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decisions in State of Gujarat vs. Menon Mahoned Haji Hasan
and Sm. Basava Kom Dyanpbgouda Patil vs. State of Msore
(supra). The decision in Kasturi Lal's case was also
severely criticised by M. Seervai in his prestigious book
- Constitutional Law of India. A Three- Judge Bench of this
Court in Commn Cause, A Regd. Society vs. Union of India
(1999) 6 SCC 667 also did not follow the decision in Kasturi
Lal’s <case (supra) and observed that the efficacy of this
deci sion as a binding precedent has been eroded.

The theory of Sovereign power which was propounded in
Kasturi Lal’s case has yielded to new theories and is no
longer available in a welfare State. It may be pointed out
that functions of the GCovt. in a welfare State are
mani fold, all of which cannot be said to be the activities
relating to exercise of Sovereign powers. The functions of
the State not only relate to the defence of the country or
the adm nistration of -justice, but they extend to many ot her
spheres as, for _exanple, education, comercial, social
economc, political and even narital. These activities
cannot be said to be related to Sovereign power.

Runni ng of Railways is a comrerci al activity.
Establishing Yatri ~ Nwas at various Railway Stations to
provide |lodging and boarding facilities to passengers on
paynment of charges i's a part of the conmercial activity of
the Union of India and this activity cannot be equated with
the exercise of Sovereign power. The enployees of the Union
of India who are deputed to run-the Railways and to nanage
the establishment, including the Railway Stations and Yatr

Ni was, are essential —conponents of the CGovt. nmachi nery
which carries on the commercial activity. If any of such
enpl oyees commits an act of tort, the Union Govt., of which
they are the enployees, can, subject to other ' lega
requi rements being satisfied, be held vicariously liable in
damages to the person wonged by those enpl oyees. Kast ur

Lal’s decision, therefore, <cannot be pressed in ai d.
Moreover, we are dealing with this case under Public Law
domain and not in a suit instituted under Private Law donain
agai nst persons who, utilising their official position, got
a roomin the Yatri N was booked in their own name where the
act conpl ai ned of was commi tted.

No other point was raised before us. The appea
having no nerit is dismissed with the observation that the
amount of conpensation shall be made over to the High
Conmi ssioner for Bangladesh in India for paynment to the
victim Sm. Hanuffa Khatoon. The paynent to the  High
Comm ssioner shall be nade within three nonths. . There wil |
be no order as to costs.




