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PETI TI ONER
SWARAN LATA

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT16/01/1979

BENCH

ACT:

Constitution-Art, 309, proviso-If obligatory on the
part of the Government to make rules of recuitnent before a
servicd could be consitituted or post created or filled.

Interpretation of° statutes-States Reorganisation Act
1966-S. 84-Scope of -Section If an incidental provision-
Ef fect of incidental provision after its purpose was served.

Adm nistrative directions i ssued by t he Centra
CGovernment for inplementing scheme of reorgansiation of
services-1f could circunmscri be the power s of State
CGovernment - Nat ure of instructions issued.

Service Commi ssion-If has power to relax essentia
qualifications in selceting a candi date for ‘a post.

Wrds and phrases: "maninly"-Meaning of.

Mal a ful es-Buredn of proof-On wohoniies.

HEADNOTE:

Section 84 of the States’ Reorganisation Act, 1966
enpowered the Central Government to issue directions to the
State Governments of Punjab and ~Haryana and to the
Admmi strator of the Union territory of Chandigarh "for the
purpose of giving effect to the foregoing provisions of this
part (of the act)". For filling up the different posts under
the control of the Chief Conmissioner, Chandigarh, the
CGovernment of India issued instructions that the posts
should be filled up by deputation maninly fromthe Punjab
and Haryana State cadres, and that the officer whose
services were sought to be borrowed shoul d have been hol di ng
a post, the scale of pay of which was equivalent tothe
scale of pay of the post in the Chandigarh Adm nistration
for which the officer was to be sel ected on deputation

At the request of the Chandi garh Adm nisration the of
Haryana forwarded a panel of three nanes, including that of
the appellant, for appointnment on deputation to the post of
Principal of a Winren’s Technical Institute: The post carried
a scale of pay of Rs. 350-900. Although the appellant was
junior to the other two candidates, she was selected and
tenmporarily appointed to the post since at that tine she was
on a pay scale of Rs. 350-900 in Haryana. Since in the
neanti me she had been offered a post in Delhi she left the
post in Chandigarh. Al efforts to get a suitable candidate
either from the State of Haryana or of Punjab having proved
unsuccessful the Chandigarh Admnistration requested the
Union Public Service Commission to select a candidate for

the post.

None of the candidates that applied for the post
satisfied all the prescribed qualifications for the post.
Therefore, the UPSC rel axed one or the other
954

qualification in respect of each of the candidates and
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eventual ly sel ected respondent No. 6, for the post. The
appel l ant was also one of the candidates called for
interview, but she was not sel ecteet.

Allowing the appellant’s wit petition a single Judge
of the Hi gh Court struck down the appointnment of respondent
no. 6 mainly on the ground that the presence of the Director
of Techni cal Educati on representing the Chandi gr ah
Adm nistration in the interview board vitiated her
appoi nt nent inasnmuch as he was actuated by bias against the
appel  ant. But on appeal a Division Bench reversed the order
of the single Judge holding that the allegation of mala
fides or bias had not been made out by the appellant agai nst
the representative of the Chandigarh Admnistration in the
i ntervi eww board.

The appellant, on-appeal to this Court contended that
(1) the post being a deputation post in terms of
instructions issued by the Government of India under s. 84
of the St at es’ Reor gani sat i on Act , the Chandi gar h
Adm nistration had no authority to fill wup the post by
direct " recruitnent and (2) the Union Public Service
Conmi ssi on had no power to rel ax t he essentia
qualifications of the candi dates w hout prior concrrence of
the Chandi garh Adi m ni'stration.

Di sm ssi ng t he appeal
N

HELD: 1 (a) The post of Principal of the Institute was
not a "deputation post" and, theefore, the appoointnent of
respondent no. 6 to that post by direct recruitment was not
i nvalid.[962 DO

(b) It is not obligatory under the proviso to Art. 309
to make rules of recritnent  before a service could be
constituted or a post created or - filled. The State
Covernment has executive power in relationto all matters in
respect of which the |legislature of the State has power to
make | aws. There is nothing inthe terms of Art. 309 which
abridges the power of the executive to act under Art. 162 of
the Constitution without a | aw. " The sanme principle underlies
Art. 73 inrelation to the executive power of the Union

[961 G H]
In the instant case since there were no rules requiring
the Administration to fill wup the post by deputation, the

Admi ni stration had the option either to nake direct
recruitnment or to take a person on deputation fromthe State
of Punjab cr Haryana. [962 B]

B. N Nagarajan v. State of Mysore, [1966] 3 SCR 682;
T. Cajee v. N Jornmanik Siem & Anr., [1961] 1 SCR 750; Sant
Ram Sharma v. States of Rajasthan & Anr., [1968] 1 SCR 111
referred to

(c) Moreover the Chandigarh Adm nistration did all that
it could, for selecting a candidate on deputation from
ei ther Punjab or Haryana, but could not succeed. It cannot,
therefore, be asserted that there was any breach of
instructions issued by the Central CGovernnent under s. 84 of
the Act, even assum ng they were applicable. [962 E 964
B; ]

(d) The power of the Chandigarh Adni nistration cannot
be said to be <circunseribed by the terns of the directions
i ssued by the Central Governnent
955
under s. 84 of the Act. The instructions issued were
suppl enental incidental or consequential to the provisions
for the reorgani sation of States. [959 A

(e) The neaning of the word "nmainly" wused in the
instruction issued by the Governnent of India rmust, in the
context, nmean "“"substantially", "as far as practicable" or
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"so far as possible". [959 C

(f) The directions issued by the Central Governnent
were only for the limted purpose of inplenenting the schene
for the reorgani sation of services. Wen the process
relating to integration of services as envisaged by the

suppl enental , incidental or consequential provisions for
reorgani sati on of services under a law was conpleted an
incidental provision like s. 84 necessarily ceases to have

effect. Such power is only kept in suspended animation til
the process of reorganisation of services is conpleted and
once the integration of services was finalised there is no
reason for a transitory, consequential or incidenta
provision like s. 84 to operate in perpetuity. [959 H

Jagtar Singh v. State of Punjab & Os. [1972] 1 SCC
171; referred to

2(a) There was no statute or regulation having the
force of |aw by which any qualifications were prescribed for
the post.  No rules were franed to regulate the recruitnent
and conditions of service of the post. It was, therefore the
exclusive power of the Administration, to prescribe the
essential - qualifications for ~direct recruitnent. The
qualifications were prescribed in consultation wth the
Conmi ssion. [967 H

(b) The appellant could not be heard at this stage to
say that the Union/Public Service Conm ssion had no power to
relax any of the essential qualifications. Her assertion in
the wit petition was that though the UPSC had the power to
relax the qual i fications it coul'd not be exercised
arbitrarily. [965 (]

(c) The Conm ssion acted well within “its powers in
relaxing the qualification of" the candidates <called for
interview and in naking the appoi ntnent, the Administration
ratified the Conmission’s action. [966 A

(d) The essential qualifications were prescribed by the
Admi ni stration in consultation wth the Conm ssion and
whil e issuing the advertisenment the Comm ssion had reserved
toitself the power to relax (the qualifications in a
sui tabl e case. Wiere qualifications for eligibility were not
prescribed by rules, broad decisions as to the nmethod of
recruitment are taken in consulation with the Comm ssion

This requirenment was fulfilled in this case. The
Adm nistration was fully aware that the Conmm ssion  had
reserved to itself the power to relax the essentia

qualifications. [965 G H|

Union of India & Os. v. S. B. Kohli~& Anr., [1973] 3
SCR 117; Omprakash v. The State of M P. & Anr., AIR 1978 MP
59; Mahar asht ra State Electricity Boar d Engi neers’
Associ ation, Nagpur v. Miharashtra State Electricity Board,
Al R 1968 Bom 65; held inapplicable.

(e) The appellant could not approbate and reprobate.
She knew fully well that, under the terms- of the
advertisenment, the Conmission had reserved to itself the
power to relax any of the essential qualifications. Because
she had not been sel ected she coul d not conplain either that
di rect recruitnent
956
through the UPSC was invalid or that the Conm ssion had
usurped the functions of the Chandigarh Administration in
rel axing the essential qualifications. [972 D

(f) No relaxation in essential qualifications can be
made after an advertisenment had been issued and persons
possessing the qualifications advertised for, have submtted
their applications. If a relaxation has to be made a duty is
cast on the Conmission to re-advertise the post. In the
present case, however, the advertisenment itself contained
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the relaxation clause and nothing prevented a candidate with
the requisite qualifications from making an application
[972 H]

3(a) The burden of establishing mala fides lies very
heavily on the person alleging them The Court would be
justified in refusing to carry on an investigation into
allegations of nmmla fides if necessary particulars of the
al l egation were not given in the wit petition. [970 B]

(b) There was nothing on record to substantiate the
appel l ant’ s general and vague allegations as to the nmala
fides or bias on the part of the Director of Technica
Education or that he infuenced the nenbers of the Selection
Conmittee in any manner .'so as to vitiate the selection. A
representative of t he Chandi gar h Admi ni stration was
associ ated as an expert nenber to the limted extent of
apprising the Chairpman of the Selection Cormittee as to the
nature of duties to be performed by the sel ected candi date.
There i's nothing wong in the Comm ssion taking such expert
advice. [970 H]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 628 of
1978.

Appeal by Special Leave fromthe  Judgnent and Order
dated 26-5-77 of the Delhi Hgh Court in L.P.A No. 34 of
1976.

Rao, N. D. Garg and T. L. Garg for the Appellant.
S. Lal and Ashok Grover for Respondents 3 and 5
Anand and M N. Shroff for Respondent No. 4.
Gupta and Ranesh Chand for Respondent No. 6.
Nayar for Respondent No. 7.

The Judgnent of the Court was delivered by

SEN, J. This appeal, by special leave, directed against
a judgrment of the Delhi H gh Court dated May 26, 1977, in
its appellate jurisdiction reversing the judgnent and order
of a Single Judge of that Court dated February 13, 1976
mainly rai ses the question whether the appointment of the
respondent No. 6, Snt. PremLata Dewan by -the Chandi garh
Admi nistration to the post of Principal, Governnment Central
Crafts Institute for Worren, Chandi garh, by direct
recruitnment through the Union Public Service Conm ssion was
invalid, as being contrary to the directions issued by the
Central Governnent wunder s. 84 of the Punjab Reorganisation
Act, 1966.

957

OnwnIo
=0z

The principal point in controversy in the appeal is
whet her the post of Principal of the Governnent Centra
Crafts Institute for Wwnen, Chandigarh in the pay scale of
Rs. 350-900 was a ’'deputation post’ and required to be
filled in by the Chandigarh Adnministration only' by an
officer on deputation drawing an equivalent scale fromthe
States of Haryana and Punjab or could also be filled up by
appoi ntnent of a suitable candidate by advertising the post
through the Union Public Service Conm ssion

Three subsidiary questions also arise in the appeal
nanmely (1) whether the Union Public Service Comm ssion had,
in fact, exceeded its power by usurping the functions of the
newly created Union territory of Chandigarh by relaxing the
essenti al qualifications of the candi dat es whi | e
recommendi ng the nanme of respondent No. 6, Snt. Prem Lata
Dewan for appointnent to the post of Principal, and thereby
altered the qualifications prescribed by the Chandigarh
Admi nistration to regulate recruitment to that post; (2)
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whet her the appointnment of respondent No. 6, Snt. Prem Lata
Dewan by the Chandigarh Admnistration to the post of
Principal was illegal inasnuch as, she did not possess the
requi site essential qualifications, if any, prescribed for
the post in question; and (3) whether the proceedi ngs of the
Selection Conmittee dated April 23, 1975 culmnating in the
sel ection of respondent No. 6, Sm. Prem Lata Dewan as the
candi date nost suitable for appointment to the post of
Principal, were vitiated because Dr. O S. Sehgal, Director
Techni cal Educati on, Chandi garh assisted the Selection
Conmittee in its deliberations during the interview, on
account of his bias, if any, against the appellant.

The main argunent advanced by the counsel for the
appel l ant, can be conveniently considered under two heads:
The first branch of his contention is, that in ternms of the
instructions issued by the Central CGovernnent under s. 84 of
the Punjab Reorganisation Act, 1966, the post of Principa
of the ~Institute was  'deputation post’ and, therefore, the
Chandi garh Admi nistration had no authority to fill up the
post by ‘direct recruitnent -through Union Public Service
Comm ssion. The other branch of the counsel’s contention is
that the Union Public -Service Conmi ssion had no power to
relax the essential qualifications of the candidates to be
selected at the interview wthout the prior concurrence of
t he Chandi garh Admi'ni stration

There is no warrant for the contention that the power
of the Chandigarh Administration in relation to the node of
filling up the

958
post in question, which admttedly is under the control of
the Adm ni strator, Chandi gar h Adm ni-stration, st ands

circunscribed by the terns of the directions issued by the
Central Government under s. 84 of the Act.

The decision must turn on-a construction of the
instructions issued on November 4, 1966 by which the
CGovernment  of India, Mnistry of Honme Affairs, which
consequent upon the anmendnent of the Governnent of India
(Al'l ocation of Business) Rules, 1961 by Oder of the
Presi dent of India dated October 30, 1966 was nmde
responsi ble for the work of the Union territory of
Chandi garh. These instructions were issued on the basis that
personnel for the Union territory of Chandigarh would be
provided on deputation by the two States of Punjab and
Haryana. The said instructions, so far material, read as
fol |l ows:

"Except for the departnent of (i) Printing and
stationery (ii) Architecture and (iii) Post G aduate
Institute of Medi cal Educati on and Resear ch
Chandi garh, the posts in the other departnents under
the control of the Chief Comm ssioner, Chandigarh wll
be filled up by deput ati on mai nly from the
Punj ab/ Har yana St ate Cadres.

In respect of the above-nentioned departnents, the
staff will be taken en bloc by the Chandigarh Union
territory Administration. A conmmittee consisting of the
representatives of the Governnents of Punjab, Haryana
the Chandigarh Union territory Admnistration and the
Mnistry of Hone Affairs has been constituted to
recomend absorption of personnel against posts in the
Chandigarh Union territory Admnistration, from the
Punj ab/ Haryana State cadres on pernmanent basis."

The aforesaid conmunication also conveyed the order of the
Government of India, Mnistry of Home Affairs, sanctioning
the creation and continuance of "existing posts" in the
Union territory of Chandi garh from Novenber 1, 1966.
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These instructions were in conformty with the earlier
deci sion of the CGovernment of India, Mnistry of Hone
Affairs conveyed by the letter of the Chief Secretary to the
CGovernment of erstwhile State of Punjab dated August 9, 1966
stating that the Government had set up a conmittee headed by
Sri W Shanker, 1.C. S., for the finalisation of the
proposals of the Departnmental Conmmittees in regard to the
all ocation of the personnel to the reorganised States of
Punj ab and Haryana and the Union territory of Chandigarh. In
regard to the Union territory of Chandigarh, the decision of
the Government of India was in these termns:

959
"It may be presuned that personnel for the Union
territory of Chandigarh will be provided on deputation
by the two States of Punjab and Haryana."

The aforesaid instructions issued under s. 84 of the
Act wer e suppl enent al’, i nci dent al or consequenti a
provisions for the reorganisation of the States. The
instructions were binding on the State Governnents of Punjab
and Haryana as al so on the Chandigarh Adm nistration in the
matter of _integration of services: Jagtar Singh v. State of
Punjab & Os. (1)

The key to the interpretation of the aforesaid
instructions issued  under s. 84 of the Act, obviously lies
in th word 'mainly' . According to the ordinary plain
neaning, the word "mainly" nmust, in  the context, nmean
"substantially", "as far as practicable" or "so far as
possible." In Shorter Oxford Dictionary, 2nd Edn., vol. 1,
p. 1189, the nmeaning given is: "For the nost part; chiefy,
principally”. In Wbster’s New International D ctionary, 2nd
Edn., vol. 111, p. 1483, nore or |less the sane neaning is

given: "Principally, chiefy, in the main".

It seens to us that for a proper deternination of the
guestion, it is necessary first of all' to formulate as
clearly as possible the precise nature and the effect of the
directions issued by the Central Governnent under s. 84 of
the Punj ab Re-organisation Act, 1966, which reads:

"84. Power of Central Gover nirent to gi ve
directions: The Central Governnent nmmy  give such
directions to the State CGovernnents of Punjab and
Haryana and to the Admi ni strators of the Union
territories of H machal Pradesh and Chandi garh as may
appear to it to be necessary for the purpose of giving
effect to the foregoing provisions of this Part andthe
State CGovernments and the Administrators shall conply
with such directions."

The use of the words "for the purpose of giving effect
to the foregoing provisions of this Part" clearly curtails
the anbit of the section. The directions that the Centra
Covernment issues under the section are only for alimted
purpose, i.e., for the inplenmentation of the schenme for the
re-organi sation of services. Wen the process relating to
integration of services as envisaged by the supplenental,
i ncidental or consequential provisions for re-organisation
of services wunder a |aw nmade by the Parlianent in exercise
of its power under
960
Articles 2, 3 and 4 of the Constitution is conpleted, such
an incidental provision like s. 84 necessarily ceases to
have effect.

Wiile it 1is not disputed that the power to regulate
nmatters relating to services under the Union of India and
under the various States specified in the First Schedule to
the Constitution is an exclusive function of the Union and
the States wunder Entry 70, List | and Entry 41, List Il of
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Seventh Schedul e read with Article 309 and normally,
therefore, it is the exclusive power of the Union and the
States to deal with their services either in exercise of
their Legislative functions or rul e-making powers, or in the
absence of any law or rules, in exercise of their executive
power under Article 73 and Article 162 of the Constitution

which is co-extensive with their legislative powers to
regul ate recruitment and conditions of service, neverthel ess
it is strenuously urged that this power of the Union and of
the States which enbraces wthin itself the power to
regul ate the node of recruitment of services nust yield to
the supplenmental, incidental or consequential directions
issued by the Central Government in relation to the setting
up of services in a newy forned State under a | aw nade by
the Parliament relatable to Article 3 of the Constitution

in the context of reorganisation of States. To put it nore
precisely, it is argued that the newy formed State is
conpl etely divested of its power to deal with its services.
In Union 'of India v. P. K Roy & Os.(1) this Court touched
upon the ' subject, but expressed no final opinion since the
guestion did not directly arise.

After the process of ~integration of services is
finalized in conformty with any | aw made by the Parlianment
referred to in Articles 2 or 3 of the Constitution, the
suppl enental, incidental and consequenti al provi si ons
contai ned therein, which, by reason of Article 4 have the
effect to divest the newly forned State of its power to dea
with its services, would no |onger ~operate. Such power is
only kept wunder suspended aninmation till the process of re-
organi sation of services is not conpleted. Once the
i ntegration of services in a newmy fornmed State is
finalized, there is no reason for a transitory,
consequential or incidental provision like s. 84 of the Act
to operate in perpetuity.

For the reasons already stated, there is no basis for
the subm ssion that the suppl enental , incidental or
consequential provisions which the Parlianent is conpetent
to nake while enacting a law under Articles 2 or 3 have an

overriding effect for all times. On the plain words of
Article 4 of the Constitution, a provision like s. 84 of the
Act, or the directions i ssued thereunder are only
suppl enental incidental or con-

961

sequential to the schenme of re-organisation of services,
which is consequential upon the re-organisation of a State.
They cannot be given a w der effect than what is intended.

It may incidentally be nmentioned that on Novenber 1
1966, i.e., on the appointed day wunder s.! 2(b), the
President of India issued an order, in exercise of/  the
powers conferred by the proviso to Article 309 of the
Constitution directing that the Admnistrator of “the Union
territory of Chandigarh shall exercise the power to make
rules in regard to the following matters nanely:

(i) the method of recruitnent to the Central
Cvil Services and posts (Class Il, Cass Il
and C ass V) under his admnistrative
control in connection with the affairs of the
Union territory of Chandi garh;

(ii) the qualifications necessary for appointnent
to such services and posts; and

(iii)the conditions of service of per sons
appointed to such services and posts for the
pur pose of probation; confirmation, seniority
and pronoti on:

Provi ded that the power conferred by this
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notification shall not be exercisable in respect of

such services and posts as are borne on a cadre conmon

to two or nmore Union territories.”

The Adm nistrator in exercise of the powers conferred
by the aforesaid order of the President, framed no rules to
regul ate recruitment and conditions of service of the post
of Principal, Governnent Central Crafts Institute for Wonen,
Chandi garh, nor were any rules framed prescribing the
qual i fications necessary for appointnment to such posts.

It is not obligatory wunder the proviso to Article 309
to nmake rules of recruitnent etc. before a service can be
constituted, or a post created or filed. The State
Gover nment has executive power in relation to all matters in
respect to which the Legislature of the State has power to
make laws. It follows fromthis that the State Governnent
wi Il have executive powers in respect of List Il, Entry 41
of the Seventh Schedule: ’'State Public Services’: B. N
Nagarajan v. State of° Mysore.(1l) There is nothing in the
terns of 'Article 309 of the Constitution which abridges the
power of ' the executive to act under Article 162 of the
Constitution without a | aw. The same vi ew has been
962

taken by this Court in T. Cajee v. U Jormanik Siem &
Anr. (1) and Sant Ram Sharma v. State of Rajasthan & Anr.(2)
The sane principle underlies Article 73 of the Constitution
inrelation to the executive power of the Union

There are thus no rules and regulations which require
the Chandigarh Adnministration to fill up by deputation the
vacancy in the post of the Principal, Government Centra
Crafts Institute for ~Wnen,~ Chandi garh. ~The " Chandigarh
Adm ni stration had, therefore, the option to either directly
recruit persons to be appointed to the post through Union
Public Service Conmission or to request either the State of
Punjab or the State of Haryana to send the names of suitable
per sons whom the Chandi garh Admnistration m ght be wlling
to appoint. It nust, accordingly, he held that the post of
principal of the Institute was not a "deputation post" and,
therefore, the appointnment of respondent No. 6, Sm. Prem
Lata Dewan by the Chandigarh Adm nistration to that post, by
direct recruitment through the Conm ssion was not invalid.

Even assuming that the directions issued by the Centra
Government under s. 84 of the Act were binding on - the
Chandi garh Adm nistration, it is <clear that there “is no
breach thereof. Fromthe correspondence that passed between
t he Chandigarh Adm nistration and the Government of Haryana,
there can be no doubt whatever that the Chandigarh
Admi ni stration made their utnost endeavour to get a suitable
person on deputation for appointnment as Principal of the
Institute. A long correspondence on the subject ensued and
eventually the Governnent of Haryana by its letter /dated
July 7, 1974, informed the Chandi garh Administration that it
was not possible to relieve any woman officers in the grade
of Rs. 350-900 from the |Industrial Training Departnent
except that of Snt. Chanpa Ml hotra who was facing an
inquiry, with a request that the appellant should instead be
appoi nted. The Governnent of Haryana was obviously wong in
i nsisting upon the appointment of an officer in the scale of
Rs. 300-500. This could not obviously be done as it would be
contrary to the instructions of the GCovernment of India,
Mnistry of Hone Affairs dated August 16, 1971 that an
of ficer cannot be appointed on deputation to a post that
carried a higher grade of pay in the Union territory of
Chandi garh. Thus, the post of Principal in the pay scale of
Rs. 350-900 <could only be filled by a person on deputation
who manned a post
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963
the scale of pay of which was equivalent to the scal e of pay
of the Principal i.e. Rs. 350-900.

It appears that the entire question was re-exam ned by
the Chandi garh Admi ni stration. The Director, Technica
Education by his letter dated Cctober 9, 1974 addressed to
the Home Secretary, Chandigarh Admnistration stated that
the qualifications prescribed by the Government of India in

the Training Manual for the post of Principal in such
institutions were as under:

1. Degree or its equival ent in Mechanica
Engi neering or Electrical Engineering will be
preferred.

2. In the case of degree holder, practica
experience of = one year in a reputed concern
or in-a training institute will be desirable.

3. In the case of ~Diploma holders, practica
experience of 5 years in a reputed concern or
inatraining institute will be desirable.

Further, ‘he  mentioned that there was no institution simlar
to the Governnment Central Crafts Institute for Wnen,
Chandigarh either in the State of Punjab or in the State of
Haryana. There were only Governnent Industrial Schools for
girls which were still in the process of being devel oped
These institutions /were headed by Head-M stresses Principals
in the non-gazetted scale of Rs. 300-500. He therefore,
rightly pointed out that the posts of “Assistant Directresses
inthe States of Punjab and Haryana were equivalent to the
post of Principal of the Institute, as they also carried the
scale of Rs. 350-900 and that throughout ~the " Chandigarh
Adm ni stration had been appointing Princi pal - of the
Institute only fromthe cadre of Assistant Directresses.

In response to CGovernment of Haryana’s letter. dated
Sept enber 27/ 30, 1974, the Chandi garh  Adm ni stration
accordingly wote on Cctober  11/14, 1974 giving detailed
reasons why it was not possible to take the appellant on
deputation as Principal because (on her reversion from her
current assignnent with the Del hi Smal | I'ndustries
Devel opnent Corporation she woul d be posted as Head M'stress
in the scale of Rs. 300-500 whereas the -scale of the
Principal’s post at the Institute was Rs. 350-900 inasnuch
as the Covernment of India s instructions forbid giving a
deputationist a scale of pay which she is not _already
holding in her parent State and al so because it was of the
opi nion that |looking to her past performance as Principa
during her short stay, it was considered that she woul d not
be a suitabl e person

964
to be appointed as Principal. The Chandi garh Adm nistration
al so pointed out that they were still prepared to take back

Sm. Chanpa Malhotra as Principal of the Institute despite
the inquiry against her. But, the Government of Haryana
mai nt ai ned conplete silence. It disdained fromreplying to
this letter or fromrelieving Sm. Chanpa Ml hotra

It would, therefore, appear that right from March 7,
1974 till August 14, 1974 when the Chandi garh Admini stration
forwarded requisition to the Union Public Service Comi ssion
to advertise the post for direct recruitnment, i.e. for
nearly 6 nonths, the Government of Haryana took no action in
the matter. During this period, it just persisted inits
stand in forwarding a panel of names of officers carried on
the scale of Rs. 300-500 and when it was fully apprised
about the true | egal position by the Chandi gar h
Admi ni stration expressing their inability to take an officer
working in a lower grade or to take back the appellant as
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Principal of the Institute, it still insisted in sponsoring
her nanme, although this could not be done. This attitude of
t he CGover nirent of Haryana  was j ust i nexplicabl e.
Nevert hel ess, the Chandigarh Administration by their letter
dat ed August 20, 1974, i.e., just wthin six days of the
requisition did what was expected of them and duly inforned
the Governnment of Haryana of their decision to recruit a
Principal through the Commission and requested that it nmay
direct the eligible officers fromHaryana to apply for the
post. In response, the Governnent of Haryana by its letter
dat ed Septenber 27/30, 1974 registered a protest staking a
claimas if the post of Principal of the Institute was a
Haryana- quota post, i.e., it ~could be filled in only by an
of ficer on deputation fromthe State of Haryana. In spite of
repeated letters sent by the Chandigarh Adm nistration, the
CGovernment of Punjab also did not send up the name of a
suitable officer. ~In view of these circunstances, it cannot
be asserted that there was any breach of the instructions
i ssued by the Central Governnment under s. 84 of the Act, if
at all they were applicable.

Vi ewed from any angle, we nust hold that the Chandi garh
Admi ni stration was within their rights in making the
appointnent to the post of Principal, Government Centra
Crafts Institute for Wnen, Chandigarh by direct recruitnent
through the Union Public Service Commssion. Thus the
appoi ntnent of respondent No. 6, Snt.  PremLata Dewan as
Principal of the Institute was not invalid as being contrary
to the directions issued by the Central CGovernnent under s.
84 of the Act inasnuch as the said directions were not
appl i cabl e and al so because there was no breach thereof, if
at all they applied.
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That leads wus to the other branch of the appellant’s
contention, and the question arises whether in the case of
this particular post could the Union Public @ Service
Comm ssion have relaxed the essential qualifications ? The
appel l ant has nowhere alleged inthe wit petition 'that the
Union Public Service Commission had no authority to/ rel ax
the essential qualifications. On the contrary, she averts in
para 21 thereof:

"Though the Union Public Service Commission has
the power of relaxing the qualifications but the said
power can not be exercised arbitrarily."

In view of this adnission, she cannot be heard to say that
the Union Public Service Conmission had not such _power.
Si nce however the point was argued at length, we think it
necessary to deal with it.

It is undisputed that there is no statute or regul ation
having the force of law, by which any qualifications are
prescribed for the post of Principal of the Institute. Nor
has the Administrator framed any rules to regulate the
method of recruitnment to such post, or laying down the
qualifications necessary for appointment to the post or the
conditions of service attached to the post. The Chandigarh
Adm ni stration accordingly while sending up its requisition
dated August 14, 1974 to the Union Public Service
Conmi ssi on, suggested certain essenti al and desirable
qual i fications, keepi ng in view the qualifications
prescribed by the Government of India in the Training Manua
guot ed above. The nature and duties of the post of Principa
of the Institute are primarily adm nistrative in nature, but
the qualifications prescribed were, however, essentially
technical. The Commission, therefore, by its letter dated
Sept enber 16, 1974 returned the requisition to the
Chandi garh Administration, wth the observation that they
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should lay down the qualifications keeping in view the
nature and duties of the post. The Chandi garh Admini stration
accordingly on January 2/4, 1975 forwarded a fresh
requisition revising the qualifications for the post i.e,

including ’Administrative Experience for three years’.

Thereafter, the Conm ssion on February 1, 1975 advertised
the post with the essential qualifications as suggested,

with a relaxation clause. It will, therefore, appear that in
the instant case, the essential qualifications wer e
prescribed by the Chandigarh Administration in consultation
with the Comm ssion and al so that the Comm ssion had in the
advertisenent issued, reserved to itself the power to rel ax
the qualifications in case of suitable candidates. Were
qualifications for eligibility are not prescribed by rules,

broad decisions as to the nethod of recruitment are taken in
consultation with the Commission. This require-
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ment was fulfilled in this particular case. The Chandi garh
Adm nistration was fully aware that the Conmm ssion had
reserved " to itself the power to relax the essentia

qualifications. The Conmission, therefore, acted within its
powers in relaxing the qualifications of the candidates
called for interview In fact, the Chandi garh Adm nistration
ratified the action of the Commssion in making the
appoi ntnent. The appointnent of respondent No. 6, Snt. Prem
Lata Dewan cannot, therefore, be challenged on the ground
that either the Commssion had no power to relax the
qualifications or ‘that she did not ~possesss  the m ninmm
qualifications prescribed for the post.

It is, however, strenuously urged on the strength of
the decision of the Madhya Pradesh H gh Court in Ormprakash
v. The State of WMdhya Pradesh & Anr. (1) that the Union or
the State Public Service Conmissions cannot select a
candi date who does not possess the qualifications
prescribed. W do not see how this decision is of any avai
to the appellant. On the contrary, while |laying down that
the Governnment has to fill up posts by appointing those who
are selected by the Public Service Conmission ‘and nust
adhere to the order of merit in the list of candi dates sent
by the Conmm ssion, it observed:

"It is entirely in the wisdom and discretion of
the Commi ssion what node or nethod it would adopt. That
is subject to statutory provisions, if any. Were
m ni mum qualifications for eligiblity are prescribed by
a statute or by the Governnent, the  Public Service
Commi ssion cannot select a candidate who does not
possess those qualifications. However, the Public
Service Commssion is free to screen the applicants,
classify them in various categories according to their
plus qualifications and/or experience, and call for
interyiew only those candidates who fall within those
categories, elinminating others who do not satisfy these
criteria.”

This decision, in our opinion, instead of supporting the
appel | ant goes agai nst her.

W are of the viewthat the decision of this Court in
Union of India & Os. v. S. B. Kohli & Anr.(2) and that of
t he Bombay Hi gh Court in Maharashtra State Electricity Board
Engi neers’ Associ ation, Nagpur V. Mahar asht ra State
El ectricity Board(3) are both distinguishable on facts. In
S. B Kholi’'s case, this Court was concerned with
interpretation of itens 2 and 3 of Annexure | to the Second
Schedul e
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of the Central Health Service Rules, 1963, as amended, which
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prescri bed a post -graduate degree in the concer ned
speciality", and the question was whether the qualification
of F.RC 5 satisfied the qualification prescribed for the
post of Professor of Othopaedic Surgery. It was held that
the Regul ations framed by the Medical Council required that
in addition to the general F.R C 5, a Surgeon nust have a
diploma in Othopaedics before he could be appointed a
Prof essor, Reader or Lecturer in Othopaedics. It was said
that to hold otherw se, would nmean that a person who has the
qualification of F.R C 5 would be deenmed to be specialised
in Othopaedi cs, wi thout his having any such qualification.

In the Mharashtra State Electricity Board s case,
(supra) the Board, which is a statutory Corporation, made
the Maharashtra State Electricity Board (C assification and
Recrui tment) Regul ations, 1961, in exercise of its powers
under s. 79 of the Electricity Supply Act, 1948. Regul ation
8 i nvests t he power of nmodi fi cati on of m ni mum
qualifications or exeperience 6 required for the wvarious
categories of ~posts only in the Board. Regulation 21
however,; ' confers power on the Selection Comrmittee to
recomend, i n deserving cases, relaxation of the age limt
and educational or other qualifications. The Board issued an
advertisenment inviting applications for the post of
Executive Engi neer (E&M . The adverti senent nowher e
nmentioned that the mnimum requirenents of qualifications
and experience were liable to be relaxed. This resulted in
deni al equal opportunity to the departnental candi dates who
could have applied when the post was advertised, if it was
known that the qualifications and experience, as advertised,
were not rigid and liable to relaxation. The Hi gh Court
accordingly struck down the -direct recruitnment of a person
to the post of Executive Engi neer (E&M since the
adverti senent effectively prevented the depart nent a
candi dates from applying for the post, because their period
of experience was less than the advertised one, holding
that, in effect, this was tantamount to a denial of equa
opportunity to themin violation of Article 16(1). In our
view, the decision turned on its own facts.

In the present case, as already pointed out, there was
no statute or regulation having the force of |aw by which
any qualifications were prescribed for the post of
Principal. There were also no rules framed to regulate
recruitnment and conditions of service of the post under the
proviso to Article 309 of the Constitution. It ~was the
exclusive power of the Chandigarh Adnministration in the
absence of any law or rules, to prescribe the essentia
qualifications for direct recruitnent to
968
the post, and accordingly the qualifications were prescribed
in consultation wth the Commission. The Commission while
advertising the post, had reserved to itself the power to
relax the qualifications in deserving cases. It is not that
the Comm ssion had rel axed one of t he essentia
qualifications viz. qualification No. (ii) ’'Diploma in
Technol ogy of three years duration’, in the case of
respondent No. 6 alone. There were three other candi dates
who were also interviewed in relaxation of essentia
qualifications Nos. (ii) and (iv). The affidavit of Dr. A
C. Mathai, Under Secretary in the Union Public Service
Conmi ssion shows that in the case of respondent No. 6, the
Conmi ssion rel axed essential qualification No. (ii), as
under

"Requi rement of Diplona of Industrial Training of
two years’ duration".
It is noteworthy that essential qualification No. 2, as
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advertised was ’'Diploma in Technology of three years’
duration or Diploma of |Industrial Training of two years’
duration with one year's teachers training/C T.1.’ I|ndeed,
respondent No. 6 had essential qualification No. 2. The word
"or’ made the two clauses disjunctive, and they were in the
alternative. Respondent No. 6 besides being a graduate in
Arts also held a three years’ Diplona in Hone Science from
Lady Irwin College, Delhi.

It is a matter of common know edge that Home Science,
in some countries called °’donmestic econonics’ or ’'domestic
science’, is a broad field of Ilearning integrating the
subject-matters of several disciplines to form a body of
know edge focussed on the problens of the home and their
living. It is concerned with all phases of hone |ife and
includes the follow ng subjects : child developrment and
famly relationships;” clothing, textiles and related arts;
fam |y economics _and home managenent; food and nutrition;
housi ng and house managenent. Shorter Oxford Dictionary, 3rd
ed., Vol. 11, p. 2253 gives the nmeaning of 'Technol ogy’ as :

"a discourse or treatise on an art or arts; the
ternminology of a particular art or subject; the
scientific study of children.”

In Webster’s New International Dictionary, 2nd ed., vol. |V,
p. 2590 apart from giving it the neaning of "industria
sci ence", also conveys-'to it the neaning

"any science or systematic know edge of the
i ndustrial arts."”
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The Random House Dictionary of the English Language, p. 1349
gi ves some of the meanings of the term as:

"the application of know edge for practical ends,
as in a particular field : educational technology; the
term nol ogy of an art, sci-ence, ~etc.; technica
nonmencl ature. "

Though in its primary sense it~ is true that the \word,
" Technol ogy’ involves a technical process, invention, nethod

of the like, in the broader sense it enbraces non-
engineering related curricula pertaining to applied and
graphic arts, education, health-care, nutrition, etc. i.e.
it includes technique or professional skill —in any of the

subj ects enunerated above. The expression ’'Diploma .in
Technol ogy’ is, therefore, w de enough to include a D plonma
in Home Science.

In S. B. Kohli’s case (supra) this Court observed

"This argunent was based on the provision.in the
Annexure | to the Second Schedul e which states that the
qualifications are rel axabl e at Comm ssi on’ s discretion
in the case of candidates otherwise well  qualified.
That is no doubt so. But the discretion is given only
to the Union Public Service Commission in cases of
direct recruitnent and not to the Department a
Promotion Committee in cases of pronotion. As that is
the intent of the law it has to be given effect to."

It was then observed:

"Moreover, the Union Public Service Comm ssion
when it proceeds to fill up a post by direct
recruitnment does so by calling for applications by
extensi ve advertisenents and it is but reasonabl e that
if on a consideration of all those applications it
finds t hat per sons possessi ng the prescri bed
qualifications are not available but there are persons
otherwi se well qualified, they may be sel ected."

The Union Public Service Conm ssion was, therefore, perhaps
not wong in selecting respondent No. 6 as a suitable
candi date for the post.
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The next question for consideration is whether there
was bias. W are unable to hold fromthe material on record
that there was any bias on the part of Dr. O S. Sehga
Director, Techni cal Educati on, Chandigarh or that he
i nfluenced the nmenbers of the Selection Committee in any
manner, so as to vitiate the selection of respondent No. 6.
In our view, the allegations in the wit petition are not
sufficient to constitute an avernment of mal afi des or bias on

the part of
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either the Chandi garh Administration or in particular
agai nst Dr. o S Sehgal sufficient to vitiate the

appoi ntnent of respondent. No. 6. No nmulafides as such are
i mput ed agai nst the Union Public Service Conmmssion. The
Court would be justified in refusing to carry on
investigation into allegations of numlafides, if necessary
particulars of the charge making out a prima facie case are
not given in the wit petition. The burden of establishing
mal afi des '| i es veryheavily on the person who all eges.

The Division Bench has pointed out, and we think
rightly so, that the principles |aid down in Kraipak' s case
(supra) were not applicable in the facts and circunstances
of the present case. It rightly observes that no question of
mal afi des or bias arises as it is clear fromthe letter
witten by Dr. O/ S. Sehgal dated Cctober 9, 1974 to the
Hone Secretary, Chandigarh Adm nistration wherein he had not
said a word against the appellant. Al " that he said in his
capacity as Director, Technical ~Education was that on
account of the failure to appoint~ a Principal. for quite
sonetine the Institute was in a bad condition, and that
al t hough he had given charge to the Vice Principal, she did
not prove effective, suggesting that the Governnent of
Haryana should be requested to lend the services of Snt
Chanpa Mal hotra as he was prepared to take her back as she
had worked for a long tinme as Principal, in order that the
work of the Institute should not suffer. The whole tenor of
t he docunent shows that it was witten in the best interests
of the institution. He as the Director of ~Technica
Educati on was solely responsible for the due adnministration
of the Institute. The Division Bench has also rightly held
that no inference of nalafides arises from the letter
witten by Sri B. S. Qha, Hone Secretary, Chandigarh
Adm nistration dated Cctober 11/14, 1974.

Al that is said is that Dr. O S. Sehgal, D rector,
Techni cal Education, ‘for reasons best known to hini, did
not went to appoint the appellant and, therefore, ‘nmust have
pl ayed an inportant part at the neeting of the Selection
Commttee’ and was ‘able to prevail upon the other menbers’
to select the respondent No. 6 with a viewso that ' the
appel l ant who was better qualified should not be sel ected.
The appel | ant further averred that she had- in her
representation dated My 1, 1975, alleged that after the
interview she had overheard Dr. O S. Sehgal talking to the
third Lady menber, saying as to ‘how they could take this
Lady’, neaning the appellant, ‘as the Principal’ and,
therefore, she felt that she was a victimof the nachination
of Dr. Sehgal.There is nothing on record to substantiate
such general and vague allegations of the appellant as to
mal af i des or bias on the part of Dr.
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Sehgal. Dr. Sehgal in his counter-affidavit has controverted
the insinuations made against him Not a word was said at
the hearing about the alleged utterance attributed to him
Not hi ng was brought to our notice to showill-will or malice
on his part. The entire argunents are built around the two
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letters, the one witten by Dr. O S. Sehgal dated Cctober
9, 1974 to the Home Secretary, and the other addressed by
Sri B. S. gha, Home Secretary, Chandigarh Administration to
Sri S. N Bhanot, Secretary to the Government of Haryana,
I ndustrial Training Departnent.

Dr. A. C. Mathai, Under Secretary, Union Public Service
Comm ssion has on affidavit stated that the Comm ssion
rel axsed sonme of the essential qualifications after applying
its own mnd, uninfluenced by any extraneous considerations,

and denied, in particular, that the Comm ssion was advi sed
by any extraneous authority. Dr. O S. Sehgal as
Representative of the Chandi garh Admi ni stration was

associ ated only as an Expert Menber and his only duty was to
apprise the Chairman of the Selection Comittee as to the
nature of duties to be performed by the sel ected candi date.
There was nothing ~wong in the Union Public Service
Conmi ssi on taking ~such expert ~advice. W are informed that
the Selection Committee had al so sel ected the appellant for
t he post of Principal although, on evaluation of conparative
nerits - and de-nerits placed her as No. 2 Wile the
respondent No.~ 6 was placed as No. 1. This circunstances
clearly shows that the Selection Comrittee was wholly
uni fl uenced by any other _consideration except merit. In S.
Pratap Singh v. The State of Punjab(l) this Court |laid down
that he who seeks/ toinvalidate or nullify any Act for
Order, nust establish the charge of bad faith and abuse or
m suse by Government of its powers.  The all egations which
are of a personal nature are not borne out at all. Further

the allegations are wholly irrelevant and even if true,
woul d not afford a basis upon which the appellant woul d be
entitled to any relife. On the appellant’s own show ng, Dr.
O S. Sehgal as Dircetor, Technical = Education  recorded
appreciation of her as Principal of the Institute.This
clearly shows that he had no particul ar ani nus agai nst' her

Furthernore, as the Division Bench observes, nerely
because Sri B. S g has  Hone Secretary, Chandigarh
Adm nisration addressed a letter to Sri S. N/ Bhanot,
Secretary to the Government of Haryana, |ndustrial Training
Departnent dated Oct ober 11/ 14, 1974 expressing hi s
unwi I i ngness to take the appellant on deputation because
she was not holding a substantive rank in the pay scal e of
Rs. 350-900,
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contrary to the instructions of the Governnent of 1ndiaand
al so because the Chandigarh Administration felt that |ooking
to her past performance as Principal during her short stay,
she was not a suitable person to be appointed as Princi pal
does not necessarily give rise to an inference of bias on
the part of the Chandigarh Administration or Dr. O S
Sehgal, Director of Technical Education. These were al
matters within t he conpet ence of t he Chandi gar h
Administration and it was for themto decide the suitability
of candidate for appointnent. There is nothing to suggest
that the reasons given by the Honme Secretary were not his
own reasons based upon his own information. It is needless
to stress that the Hone Secretary to the Governnment of a
State holds a very sensitive position and is the nerve
centre of the administration fully conversant wth the
realities. For aught we know, the Hone Secretary had his own
sources of information.

In any event, the appellant cannot approbate and
reprobate. She had willingly, of her own accord, and wi t hout
any persuasion by anyone, applied for the post, in response
to the advertisenment issued by the Union Public Service
Conmi ssion for direct recruitnment. She, therefore, took her
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chance and sinply because the Selection Comittee did not
find her suitable for appointnent, she cannot be heard to
say that the selection of respondent No. 6 by direct
recrui tment through the Commission was invalid, as being
contrary to the directions issued by the Central Governnent
under s. 84 of the Act or that the Conm ssion had exceeded
its powers, by usurping the functions of the Chandigarh
Admi nistration, in relaxing the essential qualifications of
the candidates called for interview or that respondent No. 6
was not eligible for appointment inasmuch as she did not
possess the requisite essential qualifications. She fully
know t hat under the terns of the advertisement, the
Conmi ssion had reserved to itself the power to relax any of
the essential qualifications. Wth this full know edge, she
applied for the post _and she appeared at the interview W
are clearly of the —opinion that the appellant is precluded
fromurging these grounds.

Lastly, the  contention of respondent No. 7, Snt. Usha
Wadhwa ' t hat the failure of” the Union Public Service
Conmi ssion to re-advertise the post prevented her from
appl yi ng for the post and thereby there was denial of equa
opportunity to her in violation of Article 16(1) can be
easily disposed of. It is true that no relaxation in
qualifications can ‘be nade when an advertisenent has duly
been issued inviting applications and persons posscssing the
qualifications advertised, as prescribed by the rules, are

avail able and have subnitted their —applications. If a
rel axation has to be nade, there is a duty
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cast to re-advertise the post. In the instant case, however,
the advertisenent itself contained a rel axation clause and,
therefore, nothing prevented respondent No. 7 frommaki ng an
application, if she felt that she was better, if not
equally, qualified as respondent ~ No. 6. The contention
appears to be an afterthought and must be rejected.

In conclusion, we cannot. but express our synpathy for
the appellant. This unfortunately is a situation of her own
maki ng. The Courts can only act where there is any
i nfringenent of a right but not merely on equitable
consi derations. W wish to nmentions that the ~counse
appearing for the Chandigarh Administration very fairly
suggested that if the Government of Haryana were to forward
the name of an officer imrediately senior to the appell ant
in the cadre of HeadM stresses, who nmay be hol ding a post in
the pay scale of Rs. 350-900 for appoi ntnent on deputation
in an equi val ent post, such officer could be absorbed by the
Chandi garh Administration in the pay scale of Rs. 350-900.
That being so, the applliant could still be saved fromthe
predi canent of being posted as a Head-Mstress in the pay
scale of Rs. 300-500 on her reversion to her parent State.
This is, however, a natter for the Haryana Governnent to
deci de.

The result, therefore, is that the appeal fails and is
di sm ssed. There shall be no order as to costs.

P.B.R Appeal dism ssed
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