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PETI TI ONER
UDAY KUMAR

Vs.

RESPONDENT:
STATE OF KARNATAKA

DATE OF JUDGVENT: 21/ 09/ 1998

BENCH
G T. NANAVATI, S.P. KURDUKAR

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT

S. P. Kurdukar. J.

Parthasarthi (P.W1) alongwith his wfe Gangaba

(P.W2) and two children, nanely, Suresh ' and Manjunath
(P.W3) canme to the house of ~mother of P-W2 at B.ML.
Nagar K G F on 19.4.1998 to attend the Seemant ha cerenony of
the wife of the brother-in-law of Prathasarthi to be held on
20- 4-1988. The parents of Gangabai (P.W2) reside at
B.EEML. Nagar K GF. The appellant-accused is the rea
brot her of Gangabai (P.W2). Parthasarthi (P.W2) was
sleeping in one of the rooms. in -that house. Gangaba
(P.W2) between 4 and 5.00 P. M cane to the room where
Parthasarthi (P.W1) was sleeping and told him that /'their
son Suresh had been killed. On hearing this’ ' news,
Parthasarthi (P.W1) and Gangabai (P.W2) rushed to the said
room where dead body of Suresh with head severed was |ying
on the floor and the appellant was standing there with a
Kathi in his hand. Parthasarthi (P.W1l) then inmediately
rushed to the police station and | odged a conpl ai nt against
the appellant. The police reached the place of  occurrence
i medi ately and carried out the necessary investigation

The appel l ant was put up for trial for commtting

the nmurder of Suresh aged about 4 vyears, 'an offence
puni shabl e under Section 302 |I.P.C. The accused denied the
charge and clained to be tried. He pleaded i nnocence and
stated that he did not know who comitted the nurder of
Suresh. H's further plea was that the dead body was found in
the bath room and not in the room He also denied that he

was standi ng near the dead body in the roomw th kathi. ~The
substance of his defence was that he is innocent and he be
acquitted.

At the outset, it be stated that there is no eye

witness to the occurrence in question. The prosecution case
entirely rested on ci rcunst anti al evi dence. The
ci rcunstances sought to be proved upon by the prosecution
were :

1. Suresh died a homicidal death

2. Suresh was hal e and hearty when he was taken by

the appellant in his roomjust a few minutes before the
i nci dent .
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3. The dead body of Suresh with his head severed

from the body was found in the room of the appellant and he
was standing there with the blood stained kathi in his hand.
4. Abscondence of t he appel l ant after the
occurrence.

5. Recovery of the weapon at the instance of the
appel | ant.

The learned Principal Sessions Judge at Kolar

after appraisals of oral and docunentary evidence on record,
by her judgment and order dated 23.1.1993 acquitted the
appel lant holding that the prosecution has failed to
establish beyond reasonable doubt the conplicity of the
appellant in the present crine.

The State of Karnataka being aggrieved by the order

of acquittal preferred a criminal appeal to the Karnataka
H gh Court at Bangal ore. The Division Bench of the Hi gh
Court on re-appraisal of the evidence on record did not
agree with the order of acquittal passed by the trial court
and held that the prosecution has " conclusively established
all the circunstances which woul d conpl ete the chain thereof
and these proved circunstances would unm stakably point out
to the guilt of the appellant.” The High Court thus allowed
the appeal and set  aside the order of acquittal and
convi cted the appel l'ant for the offence punishable under
Section 302 |.P.C and sentenced him to suffer life
imprisonnent. It is against this judgenent. and order of
conviction the appellant has filed this - appeal to this
Court.

M. R K Jain, |earned Senior Counsel, appearing in

support of this appeal, contended that the H gh Court was

whol ly unjustified in reversing the order of acquittal. The
view taken by the trial court was equally probable and
reasonabl e one. Learned counsel ~took us through the
judgnent of the courts bel ow The reasons given by the
trial court for acquittal in~ our considered view were

totally unsustainable in law. - The order of the trial court
proceeded on nere surm se and conjectures w thout assessing
the prosecution evidence in proper perspective: The
reliance placed by the trial court on the defence evidence
to support its reasons for acquittal was totally erroneous
as the said evidence is nothing but a tailor made to suit to

the defence of the appellant. The High Court, in our
opi nion, on re-appraisal of evidence on record, was fully
justified in reversing the order of acquittal. It is not a

case where two views were probable, The reasons given by the
trial court for acquitting the accused were not legally
sustai nabl e and therefore it could not be said that the view
taken by the trail court was probabl e one.

As stated earlier, the appellant was not a stranger

to the innocent child Suresh. M. T. N Parthasarth

(P.W1) has deposed that a coconut was found tied at the
threshold of the hose and that the appellant being a
believer in superstitious beliefs had sacrificed his son
Suresh, an innocent child of four years. |In the event, if
we hold that the prosecution has established all the
circunstances to bring hone the guilt of the accused, the
| east that we can say that the appellant had no regard for a
human |ife and was obsenssed with superstitious beliefs.

We now advert to the circunstances which were sought

to be relied upon by the circunmstances which were sought to
be relied upon by the prosecution to prove the guilt of the

appel | ant.
The first ~circunstance is whether Suresh died a
hom cidal death. It is not and could not be disputed that

the death of Suresh was homicidal. Just to conplete the
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record, we may refer to the evidence of Dr.S. Raj (P.W5) who
hel d the post nortemon the dead body of Suresh and opi ned.
"The body appeared to have been severed fromthe nost part
at the level of the mddle of the thyroid cartilage,
anteriorly and the levels of the body and pedicles and
i nterspi nous space of the fourth cervical vertebra." 1In
fact, the head was severed fromthe neck and two pieces of
the body of Suresh were sent for post nortem exam nation

In view of this medical evidence, we have no hesitation to
concl ude that Suresh nmet with a honicidal death.

Cring to the second circunstance, nanely, Suresh

was hal e and hearty before the occurrence took place on
19.4.1988 between 4.00 and 5.00 P.M, there is no room
what soever to hold otherwi se as regards the hale and hearty
state of health of Suresh, The only issue raised before us
as regards this circunstance is an to whether the appellant
called Suresh and Chandilnathan in his room under the
pretext to give thema coconut. It is, therefore, necessary
to find out as to whether the prosecution evidence in this
behal f is satisfactory and concl usi ve.

Gangabai (P.W2) has stated that on 19.4.1988 at

about 5.00 P.M her ~son ~Suresh and her sister’s son
Chandi | nat han were taken by her younger brother (appellant)
to one of the roonms in-the house under the pretext that he

woul d peel coconuts. Wthin short tinme thereafter the
appel l ant sent Chandil nathan out of the room and det ai ned
Suresh in the roomand cl osed the door. Thereafter, she

went to the said rood and found that the door of the room
was opened and when she went inside, she saw the appell ant
holding a kathi in his hand and the dead body of Suresh was
lying on the floor with his head severed. ~The appel | ant was
then preparing to put the severed head into the kitbag. The
appel l ant then handed over the kathi to he saying that "you
may now do whatever you want." She then kept the kathi on
the table and went to her husband Parthasarthi (P.W1) and

told him what she saw in the room The wtness was
searchingly cross exam ned on behalf of the appellant but
nothing could be elicited to favour the defence. The

wi t ness, however, adnmitted that the appellant had |ove and
affection for the dead body of Suresh was in the bath room
which is situated at some distance and one has to cross
three roons in between. The w tness denied the suggestion
and asserted that when she went into the room of the
appel l ant, she saw the dead body on the fl oor of the room
and the appellant was standing worth a kathi_ in his ~hand.
It is also difficult to believe the story suggested on
behal f of the appellant that the dead body and a kathi were
in the bath room and during the investigation P.S.I.
Armugam and Subramanyam had conspired and shifted it in  his
room This suggestion has been denied. We al so do not
attach any inportance to such suggestion. There is- nothing
in the evidence to suggest that Gangabai (P.W2) had any
enmty with the appellant and the dead body was caused to be
shifted fromthe bath roomto the roomof the appellant wth
aviewto inplicate himfalsely in the present crine. The
evi dence of Gangabai (P.W2) is uninpeachable on any score
and, therefore, we see no reason to disbelieve her evidence.
The High Court has rightly accepted the evidence of Gangaba
(P.W2) as credible one and we are wunable to persuade
oursel ves to hold ot herw se

The evi dence of Pat hasarthi (P.W1) on this

ci rcunst ance al so assunes i nportance because he was called
by Gangabai (P.W2) imediately after she saw t he dead body
of Suresh in the room According to Parthasarthi (P.W1),
on reaching the room he saw his son Suresh lying dead in
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the roomwith the head separated from the trunk and the
appel l ant was holding a kathi in his hand. His evidence in
all material particulars corroborates the evidence of
Gangabai (P.W?2). After going through the evidence of these
t wo wi tnesses, we have no nmanner of doubt that the
prosecution has successfully established the fact that
Suresh was hale and hearty before the occurrence; he had
Chandi | nat han were called by the appellant in his room under
the pretext of giving a coconut; wthin a short time
Chandi | nathan was sent out of room Gangabai (P.W2) when
entered the room saw the dead body of her son Suresh; the
appel lant was present in the roomwth a kathi in his hand
and handi ng over the same to her saying "do whatever you
i ke." The second circunstances, in our considered view, is
concl usi vel y established by t he prosecuti on. Thi s
di scussion of the evidence would al so concl usively establish
the third circunstance sought to be relied upon by the
prosecution, nanely, that the appellant was seen in the room
with a kathi in his hand and the dead body of Suresh was
lying on the floor with the head severed.

The next circunstance relied upon by the prosecution

i s abscondence of the appellant after the occurrence. The

I nvestigating Oficer, Shri B. Anand (P.W16) in his
evidence has stated that the appellant was not traceable
during the night of 19th and 20th April, 1988 and he was

arrested at about 11.00 A M on 20.4.19988. To denolish
this circunstance, |earned counsel for the —appellant drew
our attention to ' the evidence of Parthasarthi (P.W1) who
had stated that when he went to l'odge the conplaint to the
police station, the appellant was standing there. It was
contended on behal f of the appellant that if ~Parthasarth

(P.W1l) saw the appellant with a kathi in his hand in the
room and was suspecting himto be the nurderer of  Suresh,
surely he would ask the Police Oficer to arrest him Even
one Police Oficer did not arrest him Relying wupon this
evidence, it was wurged that the circunmstance that the
appel | ant was absconding is far fromtruth and this would
indicate that the prosecuting has been trying to suppress
another crate a false evidence in this behalf. W ate not
i mpressed by this argunent because one has only to consider
and bear in mnd the mental condition of a father who saw
the dead body of his son wth the head severed. There

appears to be sone mstake in making such statement. 1n our
view, this evidence would not any way affect the substratum
of the prosecuting case. Shri G L. Anand (P. W 16),

Investigating OFficer, has stated that despite their efforts
to trace the appellant, they wee unable to find himuntil he
was arrested on 20-4-1998 at about 11.00 A M The
abscondence in the present case is only of a short duration
year it is of sonme relevance because ordinarily if the
appel l ant was innocent, he would have been found in his
house and consoling his sister who 1ost her son. Thi s
ci rcumst ance, in our opinion, is also proved by the
prosecuti on.

The last circunstance relied upon by the prosecution

relates to the statenment of the appellant which |ead to the
recovery of a weapon. To prove this circunstance, the
prosecution sought to rely wupon the Panchnana and the
evi dence of a Panch witness M Kenpanna (P.W8), but he did
not support the prosecution and was decl ared hostile. The
prosecution, therefore, had to fall back upon the evidence
of Investigating Oficer G Anand (P. W 16) who has proved the
recovery of weapon MO 1 at the instance of the appellant.
In the ci rcunst ances, we accept the evi dence of
I nvestigating Oficer G Anand (P. W 16).
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Thus the prosecution, in our considered view, has
successfully and conclusively proved all the circunstances
whi ch conpl ete the chain of circunstances. All these proved
ci rcunst ances unmi stakably point out to the guilt of the
appel | ant .

It was then contended on behalf of the appell ant.

that Suresh being the son of his sister (appellant’s) and
the relations between them being cordial and affectionate,
there was no reason for the appellant to comrit the present
crime. We are not inpressed by this submi ssion because of
our aforesaid conclusions about the guilt of the appellant.
It mght be, as stated earlier, the appellant appears to be
very much obsessed with the superstitious beliefs and it is

because of t hat he did this crine. However, this
observation is not germane to the finding of guilt against
the appell ant. There is no suggestion to any of these
wi t nesses that any outsider had entered the prem ses and
then committed the ecrine. |In the absence of such materia
on record, we do not accept this contention. It is true

that in 'a case of circunstantial evidence, notive is one of
the circunstance which assunes inportance but it cannot be
said that in the absence thereof other proves circunstances
al t hough conpl ete the chai n-woul d be of no consequence. It
was then contended on- behalf of the appellant that he
(appel l ant) was coachi ng badm nton (shuttle) to nunber of
young boys and girls. He was al so distributing toffees,
sweets etc. to the boys and girls. He was  know for his
affectionate and | oveabl e conduct. It this was the inmage of
the appellant, it was urged that it would be unbelievable
that he would conmit the crinme in question. Assum ng that
the appel | ant possessed these good qualities but the
appel | ant possessed t hese good qualities but that would not
nake t he prosecution evi dence _unbel ievable which is
ot herwi se found uni npeachabl e.

It was then contended on behalf of the appellant

that his brothers and parents have been staying in the same
house and, therefore, possibility of any other person from
the fam|ly being the assailant could not be ruled'out. The
appel Il ant was not having good relations wth his brothers
and other inmates of the house. On sonme occasions, he had
demanded partition and separate possession of his share .in
the property. The appellant was not liked by the other
nmenbers of the famly and, therefore, he has been falsely
inplicated in this crime at the instance of these famly
nmenbers. W see no force in any of these contentions
because there is no acceptable nmaterial on record.

Lastly, it was contended that the evidence of the

def ence witnesses is quite credible and the sane be
accepted. This evidence fully establishes the innocence of
the appel |l ant. We have gone through the evidence of the
def ence witnesses and, to say the |least, the said  evidence
is totally concocted and no reliance can be placed upon such
evi dence.

For the foregoing conclusions, we are of the
considered viewthat this crimnal appeal filed by the
appellant is devoid of any nerit and, therefore, to stand
di sm ssed




