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Leave granted in all the SLPs.

The appellant-State i ssued a notification on 5.1.2001 regarding

adnmi ssion to post graduate nedical courses in the State of Punjab. 60%
of the seats in such courses were reserved for eligible candidates in
Service, while 40% of the seats were kept open to all eligible candidates
who were residents of the State of Punjab. Cause 5 thereto, which
provides for determnation of nmerit and eligibility for adm ssion, reads as
under :

1. I N CASE OF MEDI CAL/ DENTAL COLLEGES:

(a) The merit of the candidates will be determi ned by the University by
hol di ng the Postgraduate Entrance Test of eligible candidates, for
adm ssion to three years degree courses for the sessi on 2001.

(b) There will be separate nerit |it for in service 60% quota candi dates for
CGovernment Medi cal / Dental Coll eges and a separate nerit list for
remai ni ng who are not covered under in service category candi dates.

The nmerit list for open and reserve candidates will be conbined and
reserve candidates will be eligible for open seats also, as per-their
nmerit.

(c) Interviewis conpul sory for all candi dates applying for the
post graduat e adm ssion. No separate interview letters will be issued.

(d) Candi dates securing at |east 40% marks in the conpetitive
examination will be eligible for adm ssion except for adm ssion to the
basi ¢ subjects viz. Anatony, Physiology, Biochenistry, Pharmacol ogy,
Pat hol ogy, M crobi ol ogy, Forensic Medicine and Social and Preventive
Medi ci ne where there will be no condition of mnimum marks.
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Interview for MS./MS./MD.S courses will be held in the office of
Vi ce Chancellor, Baba Farid University of Health Sciences Fari dkot.

(e) One mark each to PCMs candi dates for adm ssion to postgraduate
course under 60% quota for one conpleted year of rural service over
and above the three years mninmumrural service required for
eligibility for adm ssion under this quota shall be given in the
fol | owi ng manner:

(i) The incentive of additional marks would be available only to
those PCMs candi dates who have obtai ned the m ni mum 40%
qual i fyi ng marKks.

(ii) The nunmber of marks, which may be given as an incentive for
additional rural service, will be limted to 3(five).

(iii) The conpl eted year of rural service on the basis of which
incentive will be given, nmust have been rendered at places
which are at least 15 knms. or nore beyond nunicipal/notified
area conm ttee limts.

The validity of the notification dated 5.1.2001 issued by the
appel | ant - St at e was chal l'enged in the H gh Court with respect to
prescription of |ower marks than were prescribed by Regulation 9 framed
by the Medical Counci/l of India.

On the basis of the contentions raised before the H gh Court, two
qguestions were fornmul ated for consideration, firstly, the notification
i ssued by the appellant State on5.1.2001 providing for appointnent to
the students for the postgraduate nedical courses with | ess than 50%
marks in the entrance examination is contrary to Regulation 9 of the
Post graduat e Medi cal Educati on Regul ations,” 2000 [hereinafter referred
to as the Regul ations] franed by the Medical Council of India under the
I ndi an Medi cal Council Act, 1956, on 22.8.2000, and secondly, as to the
scope of reservations that would be made by the State Governnent.

On both these questions, the H gh Court held agai nst the

appel  ants and quashed the notification issued by the appellant State to
the extent that it lowers the qualifying marks fromless than 50%in the
entrance exam nation and provides for reservations for adnmissions to the
post graduat e medi cal courses and thereby, the H gh Court directed the
University to hold fresh counseling and to admt students as per their
nerit in accordance with the Regul ations franed by the Medi cal Counci

of India after excluding the students who had applied on the basis of
reservation. Hence these appeals by State of Punjab and others.

Shri Altaf Ahmad, |earned Additional Solicitor General appearing

for the State of Punjab, submitted that the Hi gh Court has not
understood the effect of the decision in Dr. Preeti Srivastava & Anr

vs. State of MP. & Ors., 1999 (7) SCC 120; that this Court did not

deci de the question whether the Medical Council of India alone can
prescribe reservations with respect to socially and econonically
backward cl asses or otherw se in post-graduate nedi cal courses; that the
conclusion that reservation nade in the inpugned notification is invalid
is not correct; that on correct interpretation of Regulation 9 of the
Medi cal Council of India Regulations the prescription of 40% marks by
the State of Punjab is correct; and that the H gh Court ought not to have
interfered with the sane.

Shri Altaf Ahmad submitted that in the notification issued by the

State for regulating the selection for adm ssion there is no distinction
bet ween a general category candidate and a reserved category candi date
so far as the required nmerit is concerned, except for their respective
guota by which the requisite percentage of candi dates was to be taken
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from anongst their respective categories; that under Article 15(4) of the
Constitution, the State Governnent and the University acting under the
directions of the State have a right to i ssue executive orders naking
reservations and the Medical Council of India, which is a creature of the
Medi cal Council of India Act, 1956 cannot have a right to exercise
constitutional powers such as those contained in Article 15(4) or in any
manner hanper and thwart the nove of the State to exercise its powers
under Article 15(4); that as per the decision in Dr. Preeti Srivastavas
case (supra) not only reservation as set out in Article 15(4) of the
Constitution but relaxation of norms to an extent of 10% of the marks is
perm ssible to reserved cl asses of candidates. He further contended that
the H gh Court had not correctly understood the scope of the decisions in
Dr. Preeti Srivastavas case [supra], Dr.Narayan Sharnma & Anr. vs. Dr.
Pankaj Kumar Lehkar & Ors., 2000(1) SCC 44 and Medi cal Council of

India vs. State of Karnataka & Ors., 1998 (6) SCC 131

Shri P.P.Rao, |earned Senior Advocate appearing for the

respondents, submtted that Regulation 9(1) requires adm ssion to

post graduate courses in medicine to be done strictly on the basis of
academc nerit to be adjudged as per norns and standards | aid down

and that the first proviso to Regul ation 9(2) nandates that the m ni mum
percentage of marks for eligibility for adm ssion shall be 50%for all the
candi dat es who appeared for the entrance test and in the absence of
prescription of a separate mninum percentage of marks for eligibility of
backward cl asses, the logical inference would be that the Medica

Council of India didmnot visualise any reservati on of seats or different and
separate standards for weaker sections in postgraduate nmedi cal courses

as that would dilute standards; that in Dr. Preeti Srivastavas case
[supra], this Court had expressly left it to the Medical Council of India as
an expert body to decide, with the assistance of its Postgraduate Medica
Education Conm ttee whether there should be reservation in

post graduate courses or not and if so also to what extent. However, the
Medi cal Council of India did not provide for any reservation in the

Regul ations; that it did not also prescribe a separate percentage of

m ni mum marks at the entrance test for postgraduate adnissions for
eligibility of candi dates belonging to reserved category; that the silence
on the part of the Regulations onthese two material aspects |leads to the
irresistible inference that the Medical Council of India did not
contenpl ate and provide for any reservations at the | evel of ‘admi ssion to
post graduate courses in any manner for the academ ¢ year in- question

that the reservations made by the State Government in its notification
dated 5.1.2001 not being based on the decision of an expert body such

as the Medical Council of India with the Postgraduate Mdical Education
Committee nmentioned in Section 20 of the |Indian Medical Council Act, it

is not in accordance with the |law declared in Dr. Preeti Srivastavas

case [supra], and, therefore, the conclusion arrived at by the H gh Court
on questions referred to above is correct; that the prescription of 40%
marks at the entrance test for all candi dates as agai nst 50% mar ks at

the entrance test prescribed by the Medical Council of India for al
students in the proviso to Regulation 9(2) is ultra vires and rightly struck
down by the Hi gh Court.

A Five-Judge Bench of this Court in Dr. Preeti Srivastavas case
[supra], made an exhaustive consideration of the scope of Entry 25 of

List Il in the Seventh Schedule to the Constitution and Entry 66 of List
in the Seventh Schedule to the Constitution. This Court made it clear
that the States conpetence under List IIl Entry 25 to control or regul ate

hi gher education is subject to the standards so laid down by the Union of
I ndia and States have conpetence to prescribe rules for admission to

post graduat e nedi cal courses so long as they are not inconsistent with

or do not adversely affect the standards | aid down by the Union of India
or its delegate. Fixing mninmmqualifying marks for passing the
entrance test for adm ssion to postgraduate courses is concerned wth
the standard of postgraduate nedical education. Once mininmum

standards are laid down, States are conmpetent to prescribe any further
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qualifications for selecting better students as they would not adversely

af fect the standards so laid down by the Medical Council of India.

Certain observations were nade in that decision to the effect that it is for
the Medical Council of India to deternmine the reservation of seats, if any,
to be made for SCs/STs/OBCs, the extent thereof and | owering of

qualifying marks in their favour on the basis of proper bal ancing of

public interests and, on this aspect, one of the | earned Judges dissented
and stated that States are fully conpetent to control admission to

post graduat e courses, provide for reservation of seats, and |ay down
criteria for short-listing of eligible candi dates for postgraduate courses
under Entry 25, List Ill in the absence of any Central I|egislation on these
aspects. However, the mpjority of the | earned Judges ultimtely sumred

up their conclusions as follows:

1. W& have not exam ned the question whether reservations are
perm ssible at the postgraduate | evel of nedical education

2. A conmon entrance exam nation envi saged under the regul ations
franed by the Medical Council of India for postgraduate nedica
education requires fixing of mninmmaqualifying marks for passing
the exam nation since it is not a mere screening test.

3. Vet her [ower mininmumqualifying marks for the reserved category
candi dat es can be prescribed at the postgraduate |evel of medica
education is a question which nust be decided by the Medica

Council of India since it affects the standards of postgraduate nedica
education. Even if minimmqualifying marks can be | owered for the
reserved category candi dates, there cannot be a w de disparity

bet ween the m ni numqualifying marks for the reserved category

candi dates and the mni mum qualifying marks for the genera

category candi dates at this level. The percentage of 20%for the
reserved category and 45% for the general category is not pernissible
under Article 15(4), the sanme bei ng unreasonabl e at ‘the postgraduate
| evel and contrary to the public interest.

4. At the level of admi ssion to the superspeciality courses, no specia
provi sions are pernissible, they being contrary to the nationa
interest. Merit alone can be the basis of selection

It is clear fromthis sunmary of the conclusions that this Court

was not concerned in that decision with the question as to whet her
reservations are permssible for postgraduate nedi cal courses or not.
This Court was only paying attention to the question of fixing |ower

m ni mum qual i fyi ng marks for reserved category candi dates and it was
stated that such question rmust be deci ded by the Medical Council of
India since it affects the standards of postgraduate nedical education.
This Court also stated that fixing of qualifying marks to be obtained at
the percentage of 20% for the reserved category and 45% for the genera
category is not permssible under Article 15(4), the sanme being
unreasonabl e at the postgraduate |evel and contrary to the public
interest. However, it was noticed that even if mininumqualifying marks
can be lowered for the reserved category candi dates, there cannot be a
wi de disparity between the m ni mum qualifying marks for the reserved

cat egory candi dates and the m ni mum qualifying marks for the genera
category candi dates at the | evel of postgraduate nedical education. The
obvi ous effect of these conclusions would be that this Court did not
totally rule out the prescription of reservation in postgraduate courses
nor did it say that such prescription couldnt be provided for with | ower
m ni mum qual i fying marks. Al that was stated was that if there is a
reserved category and | ower m nimum qualifying narks are prescribed

for them such prescription should not give rise to a wide disparity

bet ween the | ower m ni mum qual i fying marks prescribed for the reserved
category and for the general category. In our view, this is the correct
position in law and the H gh Court obviously has proceeded on the basis
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of certain observations made in the course of the judgnent which have

not culmnated in the rationale behind the judgnent in reaching the
appropriate conclusions. Wen this Court has stated that it was not
concerned with the question of reservation as arising under Article 15(4),
to state that this Court had decided such a question is very difficult of
accept ance.

I ndeed the power to be exercised under Article 15(4) by the States

is a power arising under the Constitution. Though in a sense the

Medi cal Council of India could also be a State for certain purposes, such
a body would not be suited to make the necessary reservation in respect

of socially and educationally backward classes in terms of Article 15(4) of
the Constitution because of the need or the necessity for prescription,
taking into account several considerations such as different |evels of
soci al, econom c and educational devel opnent of the State or different
regions in the State.~ Such considerations arise in the context of Article
16 as well. It iswell known that the States often do appoi nt Backward
Cl asses Comm ssion to-identify the socially and educational |y backward

cl asses and the manner in which their conditions have to be aneliorated.
These vital aspects of policy necessitated equally by great public and
general inportance can be properly appreciated by the Governnent,

Central or State, rather thanthe Medical Council of India, though in the
context of fixing the standards and the extent to which the difference in
standards have to be mai ntai ned between the general category and the
reserved category nust be left to Medical Council of India as noticed in
Dr. Preeti Srivastavas case [supra]. Therefore, whatever observations
have been nmade by this Court in Dr. Preeti Srivastavas case cannot be
consi dered in isolation and stretched beyond what this Court ultimately
stated in its conclusions. The question whether the Medical Council of

I ndi a Regul ati ons excluded reservation to be nmade in favour of socially
and educational ly backward classes either expressly or by necessary

i mplications does not arise for considerationin the view we have taken
that the Government State/Central are better suited to exercise

powers under Article 15(4) of the Constitution and hence we do not
propose to exam ne that aspect of the matter.

Insofar as the provision for reservation nade by the State of

Punjab in respect of socially and educationally backward cl asses, no
exception can be taken of because, as we have explai ned earlier, it is a
prerogative and duty of the State to indulge in such an exercise in
carrying out and inplenmenting the constitutional policy declared in
Article 46 of the Constitution arned with the enabling power under
Article 15(4) of the Constitution and there has been no decision on the
point including the decision in Dr. Preeti Srivastavas case [supra] to
the effect that the Medical Council of India can alone or shall do so. If in
a given case, the prescription of reservation for weaker sections by the
State is to such an enornous extent as to reduce the candi dates to be

sel ected on the basis of merit performance in an examnation fromthe
general category to a very snmall nunber, then perhaps the Medica

Council of India nmay have to take appropriate steps by stipulating
specific standards for such reserved category candidates al so and not

ot herw se. The observation of enabling Medical Council of Indiain
setting the standards in nedi cal education includes the extent of
reservation for socially and educationally backward cl asses in Dr. Preet
Srivastavas case [supra] should be understood in this background.

Thus, proper balance will have to be struck both by the Medical Counci

of India and by the Governnment, Central and State, in exercise of their
respective powers. The Medical Council of India, a creature of a statute,
cannot be ascribed with such powers to reduce the State Governnents to
not hing on and in respect of areas over which the States have
constitutional nandate and goal assigned to themto be perforned. The
Medi cal Council of India cannot al so purport to armitself with powers to
prescri be a standard, which is inpossible of attainment by a candi date
bel onging to a reserved category or for that matter even genera
candi dat es and whatever is fixed, must be realistic and within attainable
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limts. In conclusion, the finding of the Hi gh Court that the notification
i ssued by the Appellant State is invalid to the extent of naking
reservation in terns of Article 15(4) of the Constitution is set aside.

Regul ation No. 9 of the Regul ations franed by the Medi cal Counci
of India reads as follows :

9. SELECTI ON OF POSTGRADUATE STUDENTS

(1) Students for postgraduate nedical courses shall be sel ected
strictly on the basis of their academc nerit.

(2) For determning the academc nerit, the
University/lnstituti on nay adopt any one of the follow ng
procedures both for degree and di pl ona courses:

(i) On the basis of nerit as determ ned by a competitive test
conducted by the State Governnent or by the conpetitive

aut hority appoi nted by the State Governnent or by the

Uni versity/group of Universities inthe sane state

(ii) On the basis of nmerit as-deternmined by a centralized
conpetitive test heldat the national |evel; or

(iii) On the basis /of the individual cumul ative performance at the
first, second and third MBBS exami nations, if such
exam nati ons have been passed fromthe sane University; or

(iv) Conbination of (i) and (iii):

Provi ded that whatever entrance test for postgraduate/adm ssions
is held by a State Government or a University or any other

aut hori sed exam ni ng body, the m ni num percentage of marks for
eligibility for admi ssion to postgraduate nmedi cal courses shall be
fifty per cent for all the candidates:

Provided further that in non-Governnental institutions fifty

percent of the total seats shall be filled by the conpetent authority
and the remaining fifty percent by the managerment of the

institution on the basis of nerit.

Shri Altaf Ahmad submitted that under the Regul ations franmed by
the Medical Council of India the State could adopt the follow ng four
nodes of selection as provided in Regul ation 9:

1. On the basis of merit as determined in a conpetitive test;

2. On the basis of nmerit as deternmined by a centralized conpetitive
test held at the national |evel;

3. On the basis of the individual cunul ative perfornmance at the
first, second and third MBBS exami nations, if such
exam nati ons have been passed fromthe sane University; or

4. Conbination of 1 and 3 above.

The submi ssion of Shri Altaf Ahmad in this regard is that the

proviso to Regulation 9 of the Regul ations would not be attracted to the
present case; that the appellants adopted a hybrid procedure of

conbining merit in the conpetitive exam nation with cunul ative
performance at the first, second and third MBBS exam nations; and

when such a course has been adopted by the appellants, the prescription
under the proviso that m ni mum percentage of marks of 50%to be

obt ai ned by a candidate as marks for eligibility would not be attracted at
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al | .

It is not clear whether all the candi dates have passed the said
three exam nations in the MBBS fromthe sane University so as to
attract clause 2(iii) of Regulation 9 of the Regulations framed by the
Medi cal Council of India. Further the basis of subm ssion of Shri Altaf
Ahmad is that all those candi dates who have passed the MBBS
exam nation, becone eligible and that is the eligibility, which is taken
into consideration and not the narks obtained in the entrance
exam nation. Therefore, there is a conbination of two nobdes in selecting
the candi dates for the postgraduate medical courses. |In our viewthis
argunent is plainly fallacious as this subm ssion appears to have
ignored that in order to appear for the examnation in question the
m ni mum qual i fi cati on one nust have is a degree in MBBS [which could
be possible only by passing the required exam nation therefor with 50%
of marks in the subjects] w thout which a candi date woul d not becone
eligible to take the entrance exam nation. The notification issued by the
State of Punjab clearly states that the merit of the candidates will be
det erm ned by the University by holding the postgraduate entrance test of
el i gi bl e ‘candi dates for admi ssion to three years degree courses for the
sessi on 2001. —The object of holding the entrance exam nation is for
provi di ng admi ssion to three years degree course and the node of
selection is by an entrance test and not as is suggested by the |earned
Additional Solicitor General by a conbination of nore than one criteria
as stipulated by the Regul ations. Therefore, we have no hesitation in
rejecting this contention

It is clear that in respect of subjects other than Anatony,

Physi ol ogy, Biochem stry, Pharmacology, Pathol ogy, M crobiol ogy,
Forensi ¢ Medici ne and Soci al and Preventive Medicine at |east 40% of the
marks will have to be obtained in order to be eligible for adm ssion and
in respect of other subjects there is no such condition at all. In the
counter affidavit filed in the Hgh Court, it is stated that the percentage
of marks has been reduced bel ow 40% for the basic subjects |ike

Anat ony, Physiol ogy and Pharmacol ogy because the candi dates of higher
merit are not opting for these subjects and as such the postgraduate
seats in Departnents of Anatony, Physiology and Pharmacol ogy keep

| ying vacant and thus | eading to an acute shortage of teachers in these
Departnments. Further, the condition of 50% narks in the entrance test
was reduced to 40% because 80% of the seats reserved for PCVS doctors
remai ned unfill ed because nbst of themcould not secure 50% nmarks in
PCGET due to the fact that they do not get academ c support in-rural
areas. It is submtted that the postgraduate entrance examnation is
hel d for those who have al ready passed in MBBS exam nation by

securing at |east 50% narks and, therefore, the candi dates who had not
secured 50% i n the postgraduate entrance examinati on cannot be

declared to be filled in MBBS. The lowering of the marks to |less than
50% has the twi n objective of safeguarding the interests of weaker
sections of the Schedul ed Castes and Backward classes and to neet ' the
constitutional obligation. W are afraid, the approach of the State of
Punjab in this regard results in stultifying the logic. Wat is contended
is that suitable candidates are to be selected from anpongst the eligible
candi dates and in that regard an entrance test is being held. ' Wen such
an entrance test is held, a prescription has been nmade by the Medica
Council of India fixing a standard in terns of Entry 66, List | of the
Seventh Schedule to the Constitution and which cannot be diluted at al
as has been held in a series of decisions including Dr. Preeti
Srivastavas case [supra], Dr.Narayan Sharnma vs. Dr. Pankaj Kumar

Lehkar [supra] and Medical Council of India vs. State of Karnataka
[supra]. Therefore, it is not open to the University or the Governnent to
dilute that standard by fixing marks | ower than what is set out by

Medi cal Council of India. |If they had any difficulty they ought to have
approached the Medical Council of India for fixing of appropriate
standards in that regard. The State CGovernment could not unilaterally
franme a scheme reducing the standard in violation of the ternms of the
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Regul ations franed by the Medical Council of India, which is repeatedly
stated by this Court to be repository of the power to prescribe standards
in Post Graduate studies subject, of course, to the control of the Centra
Governnment as envisaged in the Act constituting the Council

VWhat we have now to see is whether the action taken by the
appel lants is consistent with the prescription nade by the Mdica
Council of India to the extent of obtaining 50% marks in the entrance

exam nati on and on that basis operate their rosters. |If they do so and if
t he candi dates, who have secured 50% nmarks, would be adnitted, no
interference is called for in the matter. |f, however, any of the students
has secured | ess than 50% marks that admi ssion alone will have to be

cancel |l ed and appropriate directions issued to select as against it

anot her candi date belonging to the reserved category if there is a
reserved category candidate who has secured such marks, and if no
reserved category candi date is available, nust then be selected fromthe
general category.

We, therefore, find that the prescription nade by the respondents

reduci ng the mnimum narks to 40%in the entrance exam nation for
considering the eligibility of the candi dates for admi ssion to postgraduate
medi cal courses and in respect of the basic subjects fixing no mnimm
standard is plainly in contravention of the Regulations framed by the

Medi cal Council of I'ndiaand that part of the notification will have to be
ignored. If that i's done and if the Regul ations franed by the Medica
Council of India are applied in toto, appropriate working will have to be
nmade by the appellants as indicated, supra and the sanme will have to be
given effect to.

Sone of the |earned counsel appearing for private colleges drew

our attention to the schene evolved in Unni Krishnan, J.P. & Ors. vs.
State of Andhra Pradesh & Ors., 1993 (1) SCC 645. In that schene

whil e providing for 50% of the seats to be filled by the noninees of the
CGovernment or University through a comopn entrance exani nation, the
remai ni ng 50% seats are to be filled by those candi dates who made

payment as prescribed. The criteria for eligibility of candidates who get
nerit seats and ot her candi dates who cone by nmmki ng paynent are

conmon to both categories. It is nade clear in the 'schene that

managenment of the coll ege cannot have any quota reserved to itself but

may provide for reservation of seats to constitutionally permssible
classes with the approval of the University. Seats should be allotted
keeping in view the reservation the private college nmay nake.  On this
basis, they contend that it is not open to the Government to nmake
reservation in respect of classes falling under Article 15(4) of the
Constitution in private colleges. At any rate, so faras the 50% of the
gquota reserved for allotnment by the Government is concerned, there

cannot be any serious doubt that the reservation made could be nade
applicable to them Insofar as the renmaining 50% are concerned, also
since allotnents have to be nade by the Governnment or the University,

they have to bear in mnd the constitutional scheme for reservation
How t he schene of reservation is to be worked out with reference to
private colleges is not specifically raised before the H gh Court and we
are at a disadvantage in not having sufficient factual data to decide this
issue. On the material on hand, we are prinma facie of the view as stated
now and that question need not be finally decided but can appropriately
be thrashed out in any other suitable matter where sufficient data
supported by pleadings is avail abl e.

The appeals stand allowed in the ternms stated above. No costs.
N
[ S. RAJENDRA BABU ]

J.
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[ DORAI SWVAMY RAJU ]

OCTOBER 11, 2001.




